
UNITED STATES ENVIRONMENTAL PROTECTION AGENC Y 
REGION 8 

Ref: ENF- L 

L RGENT LEGA l. MAlTER 
PROMPT REPLY NECESSAR Y 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone 800-227-8917 
http://.Nww.epa.gov/regioo08 

W:N .~ I) LQ11 

CERTIFIED MAIL! RETURN RECEIPT REQ UEST ED 

UNSF Railway Company 
Attn: David M. Smith 
Manager. Environmental Remediation 
825 Great Northern l3lvd .. Suitt.': J 05 
I Idena., Montana 59601 

John P. Ashworth 
Rnhl:rt B. l.owry 
K .. :II. :\IIC'flllan & Rllllstcin. L.L.P. 
_,,~O S. W. Yamhill. Suite 600 
Ponland. OR 97204-1329 

Rc: RiffS Special Notice Response: Settlement Proposal and 
Demand Lette r for the ACM Smelter and Rcfin~ry Site. 
Cascade County. MT (SSID #08- 19) 

Ikar M!.":ssrs. Smith. Ashworth and Lowry: 

I hi s Icuef address!"!:.; thc response ofI3NSF Railway Company (BNSF), formerly (3urlington Northern and 
'laJlt:1 h .. ' Company. to the General and Special Notice and Demand leuer issued by the United States 
I'm irunrl1l:nta[ Protection Agency (EPA) on May 19,20 11 (Specia l Notice). for certain areas within 
Operable Un it I (OU I) at Ihe ACM Smelter and Refinery S ite, near Great Falls. Montana (Sile) . Actions 
ilt the Site are bc:ing taken pursuant to the Comprchc:ns ive Environmental Response. Compensation. and 
I.iability Act of 1980 (CERCLA). 42 U.S.C. § 9601. el .l'c'I. The Special Notice informed BNSF of the 
Rt:mediallnvcstigation and Feasibility Study (RUFS) work determined by the EPA to be necessary at 
au I at the Site. notified BNSF of its potential liability at the Site under Section 107(a) ofeCRCLA 42 
U.S.C. § 9607(a). presented a demand for payment of the EPA's past response costs at the Site. and 
established a moratorium and other procedures and time lines in accordance with Section 1 22(c) of 
CI:RCI.A. 42 U.S,c. § 9622(c) . The Special Not ice also presented an Administrative Seltlcmcnt 
\gn .. 'l·1Ht.'nt und Order on Consent for Remediallnvcstigation/ Feasibility Study (AOe) and attached 

'itatl:ITlCnl o r Work (SOW) and requested that BNSF provide a good raith response indicating whether or 
not it was willing to perrorm the work and enter negotiations for the AOC. Elements orthe good raith 
rcsponse were detailed in the Special Notice. 



(\HlllSI:! fur BNSF sent an email to the EPA on June 3. 2011, indicating the company had received the 
Sp1.;(.:i al Notice. and Ihat il intended to submit a response , The EPA received BNSF's wrillen response to 
thc Spccial Not icc by lellcr dated July 25, 20 II, Issues presented in your July 25 letter wcre also 
disl.:usscd in a mecling and video conference with the EPA, the State and BNSF held on August 15, 2011. 

I 1'.11 lure tn Providt: Good Faith Offer 

Jill' ! ,:PA 's Special Notice Ictler requested a good faith response including, among other things. a 
Sl'lh .. 'l1l1:nt ofwi1Jingness to conduct or finance the RJlFS consistent with the attached AOC and SOW. a 
par;l~r~lph.by·rumgr"lph response to the EPA's AOC and SOW, a detailed work plan identifyi ng how you 
plan ttl proceed with the work, and a demonstration of your capability to finance the RIIFS and provide 
linan(.:ial assurance pursuant to the AOC .. The EPA's letter explained that your response must be received 
within 60 days of the Special Notice, after which the EPA would evaluate whether an extension of 30 
days for further negotiations was warranted .. In the Special Notice letter, and as discussed in further detail 
a\ th~ meeting held between the parties on August 15, 2011, the EPA explained that the RJlFS work 
prl.'sl.~nt~d to 13NSF was focused on the Black Eagle Railroad Beds corridor (also tcrmed the "Railroad 
Ikd,," (l1'I.'a of' intL'rest. as genl:rally depicted in Figure 2 attached to the Special NOliee), 

1~'\SI"s n:spol1SC did not provide the EPA with any of the clements ofa good faith o lTer spccilied in the 
Spl'l.'ial NOlieI..', Your July 25. 2011 , leller asserted 13NSF was "ready, willing, and able" to participate in 
thl' Investigation and study of potential contamination of its historical rights of way within tIll: Railroad 
Ik:ds 'Irea of inll.:resl. llowever, at the August 15,2011, meeting, BNSF explained in greater detail that it 
was only willing to perfonn such work at the property it currently owned, a parcel located at the far 
\\\'!stcrn end or the Railroad Beds area .. This response docs not meet the good faith clement of providing a 
sti.lll'lllen t of willingness to per/orm the work described, Moreover, BNSF' s response did not provide a 
paragraph-by-paragraph response to 1he SOW and AOe, a detailed work plan identifying how YOLl plan to 
pnll'L't:d with thr work, or a demonstration of your capability LO finance the RJlFS and provide financial 
~j""ljl':!lKI..' pursuarll to the AOe. 

1,1' \ 's Spl..'cial Notice also included a demand for payment of the EPA's pas t response costs at the Site, 
B:'\S]' did 110t indi(.:,t(c in its July 25 response letter or at the August 2011 l1lecting any willingness 10 

I\.'illlburse the EPA \or its past response costs or any portion thereor. 

Thl.' Speciul Notice letter established a 60-day negotiation morato rium, Based on BNSF's response, the 
I:PA is not extending negotiations beyond that deadline and has tenninated the Special Notice 
Ill.!'g()ti ations emanating from the May 19, 20 II , Special Notice letter, The EP A speci (jcally reserved all 
rights and authorities under the law to issue a unilateral administrative order for the Ri fFS work, The 
\,1', \ .liso reserves all rights and authorities under the law to perform the necessary RIIFS work itself 
JllIl'SLI~rnl lO S~cti()ns ! 04 and 106 of CERCI.A, and subsequently, under Section 107 ofCr:: RCLA, to seck 
r':ll1lbllrSl.:ment Ih)Jll BNSF of all response costs incurred in connection with the action .. 

II Olhl.!'r Work at the Site 

Subsellucnt to the August 15 ,20 11, meeting between 13NSF, EPA and the State, on September 8, 201 I, 
lhe EPA completed negotiations with Atlantic Richfield Company and ARCO Environmental 
R':lllcdiation. LLC for conduct of a Remediul InvestigationfFcasibi lity Study under an Administ rati ve 
Sl'llkment Agreem.ent and Order on Consent for Operable Unit I, EPA Docket No .. CERCLA 08-2011-
017 l .. ·\ R AOC), A copy of the s igned AR AOe was lorwarded to BNSF counsel, Leo Berry, by email 



d;!ll,:d (klUbl:r 5. 20 II. Thl! work required under the AR AOe includes perfonnance of an RJlFS lor OU I 
.It the Site. but excludes such work at the Railroad Beds area. 

Ill. llnilateral Order for Remedial Investigation f Feasibility Stlldy for Railroad Corridor 

Thl.: EPA hcrl!by issues to BNSF a Unilateral Administrative Order for Remedial Investigation/ 
Feasibility Study (Order) (enclosed) in connection with the Railroad Corridor at Operable Unit I of the 
i\CM Smelter and Refinery Site (Site), ncar Great Falls, Mont.ana . The Railroad Corridor area is dcJined 
\1 1 till: Order. The Order is eiTectivc ten (10) days from the date of signing by the EPA. The Order requires 
B , IS I: 10 conduci remedial investigation and feasibility study (RIfFS) actions at the Railroad Corridor. as 
'>!ll.:l· lIicu in the Order and the Statement of Work attached to the Order. Among other requirements, the 
Or~k'r <lbo requirt:s BNSF to pay the EPA's response costs in overseeing and enforcing the performance 
01' tlh.' Ri fFS. as ddined in the Order. 

I hl" Railroad Corridor. as defined in the Order. includes the railroad right·of·way and associatcd ruilroad 
bed materials. including embankment, related railroad operation features, as well as certain adjacent arcas 
lItiliz~d and impacted by the railroad. This area includes the community recreational use an.::a situated 
betwec..'n the former "Iligh Linc" and "Low Line" righls-or·way, a spur track extcnding north from the 
high line and a multi-track area sOllth or the main line on the eastern pO!1ion of the Corridor. While 
idl'lltiryi ng it as a separate work area for si te management purposes, the EPA is maintaining the Railroad 
l'tJ!Tidlll' as part orOUI. A Illap showing the Railroad Corridor is attached to the enclosed Order. 

1\ Ikm<lnd for Reimbursement orcosls 

In :ldditinl1. with this kner. the EPA dem,mds that you reimburse the EPA for its response costs incurred 
tilnlul!.h D.:ccmbel' 31. 2010, in connection with the Site. In accordance with Section 104 of CEReLA. 
.. Q LJ.S.c. ~ 9604. the EPA has already taken certain response actions and incurred certa in costs in 
rl.:sponse to conditions at the Site. These response actions were cited in the Special Notice and arc 
Ii.trlher described in the enclosed Order. 

Till' EPA is s(.:cking to recovcr, from BNSF, the EPA's response costs in connection with the Site and all 
t Ilkl'cst authorized to bc recovered under Section I 07(a) of CERCLA In the Special Notice letter. the 
1 P \ ilkntili (.:d its approximate tolal response costs through December 31, 2010. for the Site as 
') 1.170.()OO.OO. and issued a demand lor payment or sw.:h costs. On June 1,2011, the EPA emailcd to 
I )~t \ ill Smith. BNSF. the EPA's reconciled past response cost summary for the Site, with a revised total 
uf) 1.141);70.70. 

J\ demand for paymcnt of the same amount, $1 .242.870.70. was also presented to Atlantic Richfield 
Company and ARCO Environmental Remediation, LLC (co llectively "Atlantic Richfield"). in 
t:onn~ct ion with the AR AOC negotiations. In connection with the AR AOe settlement. Atlantic 
Ri<:htidd agreed to pay the EPA a portion of" those cosls totaling $ 1,050,000.00. The agreemcnt with 
. \tbntic Richlicld lo r payment of such amollnt under the AOC was subject to public comment pursuant 
III SI.:t:tlOll 121 (i) uf CERCLA (see 76 Fed. Reg. 64943. October 19, 2011). 

lll~kr Sl't:tion 107(,1) ofCERCLA, the EPA hereby makes a demand for payment from BNSJ: for the 
,!1lhlll!lI oj' $192.870. 70, the anticipated remaining unreimbursed port ion of the EPA's past responsc 
\,;~)slS in connection with the Siw. through December 3 1.2010, plus all interest 011 that amoun t 
~\U t hmi/.l:d to be rl.:covcred under Sect ion 107(a). Thc EPA 's reduced demand total is subject to the 
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LP:\'s JI.!!I . .'nnination n:gurding thl.! AR AOe in light of any public comment received and the EPA's 
lill;!1 r .... l.! .... ipt orpaymcnt from Atlantic Richfield. This Demand is made independent of the Order. The 
1:1':'\ n:scrws all rights and authorities under the law to seek rcimburscment in the future or any and all 
additional response costs incurred allcr December 31 , 2010. 

V Rl.!sponse Deadlines 

I hI.! schedule for complying with the Order, including conducting the required work, selecting a 
I,;nn U',K\Or and project coordinator, submitting -detailed work plans and other deliverablcs, and complcting 
the n:quiri!d final fi!ports. are set forth in thc Orde r. In addition, the mandatory time frames fOf indicating 
your intent to comply with the Ordcr and requcsting a confercnce, if dcsired, are also set fOl1h in the 
Ord,,'r. 

Nl..'gotiations lor an Administrative Order on Consent did not achieve an agreement for your vo luntary 
l:ond ul:\ of these activitics. As previously discusscd with you, thc Order, including work requircments and 
s.:ill.·dlJlcs tor conduct and complction of the work. are not negotiable, Aftcr completion of' the acti vities 
ulllk-r this Ordcr. the EPA will evaluate the necd for further cleanup actions al thc Site. 

11 yil lJ have <my questions pcrtaining to the response action required, please con tact Charlcs Coleman. 
I;P/\ Rcmcdial Project Managcr, 31406.457-5038. Please direct any legal questions to James Stearns. 
hlil)rCCl1lent Attorney, UP A Denver Office, at 303-312-6912. Any such discussions will not by 
tllelllsdves extend \.lny pertinent response deadline or schedule. 

I"hanl.: you for your cooperation in this matter. 

Sincercly. 

\dlllg Supl.!rvisory Attorney 
I.cg.,11 Lnforccmcnt Program 
onic..: of l~nlorccJ11ent Compliance 

and Environmental Justice 

I ~ JH:iOSlJfI:: 

'46~t'-o{ 
Kelcey ~rr:;ircctor 
Technical Enforcement Program 
Oflice of Enforccment, Compliance 

and Environmental Justice 

l Jnilah:ral Administrative Order for Rcmediallnvcst igation/ Feasibility Study 

IX' I I • .'() Ikrry_ Counsel ror 13NSF 
1)<I\;l Kai laln. Counsd ror BNSF 
IZicll,lrd Sloan. MDEQ 
"irstl.'Jl Bowers. M DEQ Legal 
Joe YnlJlka. SMO 
J<llllCS Stearns. 8ENF-L 
Charles Coleman, 8MO 
David Swrn, 8MO 
William Duffy. Esq .. Davis Graham & Stubbs 
Man.: Ferries, P.E .. Atlantic Richfield 
Ih·g.istcrcd Agent lo r BNsr 
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I. ,JUJUSI>ICTION AN D GENE RAL PROVISIONS 

1. This Administrative Order ("'Order") is issued under the authority vested in the 
President of the United States by Section 1 06(a) of the Comprehensive Environmental Response, 
Compensation, and Liability Act, ("CERCLA"), 42 U.S.C, § 9606(a). This authority was 
delegated to the Administrator of the United States Environmental Protection Agency ("EPA") 
by Executive Order No. 12580,52 Fed. Reg. 2923 (Jan. 23, J 987), and further delegated to the 
Regional Administrators by EPA Delegation Nos. 14-14-A and 14-14-8. This authority was 
further re-delegated by the Regional Administrator of EPA Region 8 to the undersigned officials. 

2. This Order pertains to the "Railroad Corridor", as defined herein. generally comprising 
the mea of the main railroad line and other fonner rail line rights.of·way leading to the former 
J\CM smelter facility from the west, on the southern edge of and adjacent to the community of 
Black Eagle: fonner railroad spur and multi·track areas associated with these lines; the recreation 
area and other areas located between the former "'high line" and "low line" railroad lines; and 
adjac~nt areas impacted by railroad operations. EPA has designated the Railroad Corridor as part 
of Operable Unit I at the ACM Smelter and Refinery Superfund Site, Cascade County, Montana 
(""Site') This Order requires Respondent to prepare and perform the remedial 
investigation/feasibility study ("RIIFS") de.scribcd herein to: (a) determine the nature and extent 
of contamination and any threat to the public health, welfare, or the environment caused by the 
release or threatened release of hazardous substances, pollutants, or contaminants at or from the 
Railroad Corridor at the Site; and (b) evaluate remedial alternatives to prevent, mitigate, or 
otherwise respond to or remedy any release or threatened release of hazardous substances. 
pollutants, or contaminants at or from the Railroad Corridor, in order to abate an imminent and 
substantial endangerment to the public health or welfare or the environment that may be 
prcsentcd by the actual or threatened release of hazardous substances at or from the Railroad 
Corridor. 

3. EP J\ has notified the State of Montana (the "State") of this action pursuaI1l to Section 
106(a) oJ'CERCLA, 42 U.S.C. § 9606(a). 

II , PA RTI ES BO UN D 

4. This Order app lies to and is binding upon Respondent and its successors and assigns. 
Any change in ownership or control of the Site or change in the corporate or partnership status of 
R~spondent. including, but not I imited to, any transfer of assets or real or personal property, shall 
not alter Respondent's responsibilities under this Order. 

5. Respondent is liable for implementing all activities required by this Order. 
Compliance with any provision o[this Order shall not excuse or justify noncompliance with any 
other provision. 

6. Respondent shall ensure that its contractors, subcontractors, and representatives 
receive a copy of this Order and comply with this Order. Respondent shall be responsible for ~lI1y 
noncompliance with this Order. 



III. DKF INITI ONS 

7. Unless otherwise expressly provided herein, terms used in this Order which arc 
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning 
assigned to them in CERCLA or in such regulations. Whenever lcnns lis~ed below are used in 
this Order o r in appendices to or documents incorporated by reference into thi s Order, the 
following definitions shall apply : 

a. "CERCLA" shall mean the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.c. §§ 9601-9675. 

b. "Day" or "day" shall mean a calendar day. In computing any period of time 
under this Order, where the last day would fall on a Saturday, Sunday, or federal or state holiday , 
the period shall run until the close of business orthe next worki ng day. 

c. "EfTectivc Date" shallmcan the efTective date of this Order as provided in 
Scction XXVIII. 

d. "Engincering Controls" shallmcan constructed containmcnt barriers or 
systcms that control onc or morc of the following: downward migration, infiltration, or sccpage 
of surt~lCC runoff or rain; or natural leaching migration or contaminants through thc subsurfacc 
over timc. Examples include caps, enginccred bottom barriers, immobilization proccsses, and 
vert ic,Ii barriers. 

c. "EPA" shall mcan the United Swtes Environmental Protection Agcncy and its 
successor departments. agencies, or instrumentalities. 

f. "EPA lIazardous Substance Superfund" shall mean thc lIazardous Substance 
Superfund established by thc Internal Revenue Code, 26 U.S.C. § 9507. 

g. "DEQ" shall mean the Montana Department of Environmcntal Quality and any 
sllccessor departments or agencies of the State. 

h. "Institutional controls" shall mean Proprietary Controls and state or local laws, 
regulations. ordinances, zoning restrictions, or other governmental controls or notices that: (i) 
limit land, water. and/or resource use to minimize the potential for human exposure to Wastc 
Mat~rial at or in connection with the Site; (ii) limit land, water, and/or resource use to 
implement, ensure non-interference with, or ensure the protectiveness of the Work pursuant to 
this Order; and/or (iii ) provide information intended to modiry o r guide human behavior at or in 
conn!:ct ion with the Site. 

i. "Intercst" shall mean interest at the rate specified for interest on investments of 
the EPA Ilazardous Substance Superfund established by 26 U.S.c. § 9507, compounded 
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annually on October I of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate 
or interest shall be the rate in effect at the time the interest accrues. The rate of interest is subject 
to change on October I of each year. 

j. "National Cont ingency Plan" or "NCP" sha ll mean the National Oil and 
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of 
CERe LA. 42 U.S.C. § 9605, codi fied at 40 C.F.R. Part 300, and any amendments thereto. 

k. "Order" shall mean this Unilateral Administrative Order, all append ices 
uttached hereto. and all documents incorporated by reference into this document including, but 
not limited to. EPA-approved submissions. EPA-approved submissions (other than progress 
reports) arc incorporated into and become a part orthe Order upon approval by EPA. In the 
event of conflict between this Order and any appendix or other incorporated document, this 
Order shall control. 

I. "Operable Uni t I" or "OU I" shall mean the "Community Soils Operable Unit''' 
comprising the residential and other soils and waste materials and re lated contaminant migration 
pathways. in and near the unincorporated communi ty of Black Eagle, Montana, and other 
olltlying areas surrounding the fonner smelter and refinery facil ity, at or in connection with the 
ACM Smelter and Refinery Si te. The area of Operable Unit I, including the Community Soils 
and Outlying Areas areas of interest and the Railroad Corridor, is genera ll y depicted on the map 
attached as Appendix A. 

m. "Paragraph" shall mean a portion of this Order identifi ed by an Arabic 
numeral or an upper or lower case letter. References to paragraphs in the SOW will be so 
identified. e.g., "SOW Paragraph 15." 

n. "Parties" shall mean EPA and Respondent. 

o. "Proprietary Controls" shall mean easements or covenants running with the 
land that (i) limit land, water, or resource usc and/or provide access rights and (ii) arc created 
pursuant to common law or statutory law by an instrument that is recorded by the owner in the 
<lppropriatc land records oHicc. 

p. "Railroad Corridor" sha ll mean the area comprising the main railroad line 
approaching the fanner ACM smelter fac ility from the west and the former "high linc" and "low 
line" railroad line rights-of-way leading to the fonner smelter facility, running generally on the 
southern edge of and adjacent to the unincorporated community of Black Eagle; fonner railroad 
spur and multi -track areas assoc iated with the fo rmer main and high li nes; the community 
recreation area, including park a reas, bait fields, playground and other areas generally located 
between the high line and low line railroad lines; and adjacent areas where hazardous substances, 
pollutants and contaminants from the railroad and railroad operations have been deposited, 
discharged. released or come to be located. The Railroad Corridor includes, but is not limited to, 
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the soils, lill and waste material, including ballast and other railroad bed materials and railroad 
embankment fill materials, and related contaminan t migration pathways. The Rail road Corridor 
main line and fornler "high line" extend generally from the vic inity of west of 10th Street (at the 
west end) to the eastern end of the Black Eagle Civic Club properly where the former rail line 
entered the tormer smelter facility. The Railroad Corridor is generally depicted on the map 
attached as Appendix B. 

q. "RCRA" shall mean the Resource Conservation and Recovery Act, also known 
as the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992. 

r. " Respondent" shall mean BNSF Railway Company. 

s. " Response Costs" shall mean all costs, including, but not limited to, direct and 
indirect costs. that the United States incurs in reviewing or deve loping plans, reports. and other 
itl!ll1s pursuant to th is Order, verifying the Work, or otherwise implementing, overseeing, or 
enforcing this Order, including, but nollimiled 10, payroll COSIS, contractor costs, travel costs, 
laboratory costs, the costs incurred pursuant to Paragraph 43 (cost of attorney time and any 
monies paid to secure access, including the amount of j ust compensation), and Paragraph 49 
(emergency response). 

t. "Section" shall mean a portion of this Order identified by a Roman numeral. 
Relerenees to sections in the SO W will be so identified, e.g., "SOW Section Y." 

u. "Site" or "ACM Smelter and Refinery Site" shall mean the National Priorities 
List Site located generally on the north bank of the Missouri Ri ver, north of the center of Great 
Falls. Montana. at and ncar the location of the former "Great Falls Refinery" plant operated by 
Anaconda Copper Mining Company and other companies, encompassing approximately 423 
acres at the former plant site, and including those areas where ha7...ardous substances, pollUiants 
and contaminants from the fonn er smelter and refi nery and othe r plan t operations have been 
deposited. discharged, released or come to be located, including but not limited to, the adjacent 
unincorporated community of Black Eagle, other arcas surrounding the fonncr smelter and 
rciim:ry facility. and portions ofthc Missouri River. The Site (except possible impacted portions 
ufthc Missouri River) is depicted generally on the map attached as Appendix A. 

v. "State" shall mean the State Montana. including all its departments, agencies , 
and instrumentalities. 

w. "Statement or Work" or "SOW" sha ll mean the Statement of Work for 
Lh!vclopmcnt of the RIfFS fo r the Railroad Corridor, as set forth in Appendix C to this Order, and 
any modifications made thereto in accordance with thi s Order. The Statement of Work is 
incorporated into this Order and is an enforceable part of this Order as are any modifications 
made thereto in <lccordance with this Order. 
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x. "United States" shall mean the United States of America, and its departments, 
ageneil.!s. and instrumentalities. 

y. "Waste Material" shall mean: (i) any "hazardous substance" under Section 
101(14) ofCERCLA, 42 U.S.c, § 9601(14); (ii) any pollutant or contaminant under Section 
101 (33) of CERCLA, 42 U .S.C. § 960 I (33); (iii) any "solid waste" under Scction 1004(27) of 
RCRA, 42 U.S.c. § 6903(27); and (iv) any "hazardous or deleterious substance" under Section 
75-10-70 I (8). MCA. 

z. "Work" shall mean all activities Rcspondent is required to perform under this 
Order. except those required by Section XIII (Record Retention). 

IV, FIN)})NGS OF FACT 

8. a. The AMC Smelter and Refinery Site is located ncar Great Falls, Cascade 
County, Montana, situated on the north bank of the Missouri River. north of and on the oppositc 
side of the river from the Great Falls city center. The Site is the location of the former copper 
concentrating and smelting facil ity, referred to in the past as the Anaconda Great ralls Reduction 
Plant. and later. after operations at the plant shifted to more exclusive emphasis on metal 
relining. as the Great ralls Refinery (historic plant location and operations are eotteetivcty 
referred to as the "former smelte r facility" or "plant".) The unincorporated town of Black Eagle 
is located immediately to the west and northwest of the fomler smelter facility. The plant was 
served by a rail line or lines that approached from the west and led to the fonner smelter facility 
through a corridor running just to the sou th of and adjacent to the main Black Eagle residential 
urea. The fo rmer smelter facili ty property is approximately 423 acres in size. The plant was built 
and expanded over a period of years on the top and cast flank ofa prominent feature known as 
Indian Bulle, later referred to as Smelter I lili. The plant facilities extended from the hilltop, 
including the tall stack, down several terraces descending to the north bank of the Missouri 
River. Elevations at the Site range from approximately 3250 to 3550 feet above sea level. 

b. For site management purposes, EPA has designated the Railroad Corridor as 
P,lrt of Operable Unit I (QUI) at the Site. OUI is tenned the "Community Soils Operable Unit," 
i.lIld comprises thc residential and other soils and waste materials and related contaminant 
migration pathways, in and near the unincorporated community of Black Eagle, Montana, and 
other outlying areas surrounding the fonner smelter and refine!), facility, at or in connection with 
the Site. The fonner smelter facility and impacted portions of the Missouri River are designated 
by EPA as Operable Units 2 and 3, respectively, at the Site. 

c. The community of Black Eagle includes approximately 400 . 500 homes. 
c.:ommunilY features such as playgrounds and parks. additional commercial properties, and some 
areas of vacant or unimproved land. Between the fonner smelter facility property and the 
residential areas of Black Eagle are the Black Eagle Civic Club facility, a church and associated 
property, and a property currently owned by the Order of Moose Lodge on which new homes 
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may bl.: built. Between the Black Eagle residential area and the Missouri River is situated a main 
railroad line, part of wh ich is still actively used, and two former railroad lines tenncd the " high 
line" and " low line" that were used to transport ore and other materials to and from the plant. 
Additional commercial property and vacant land borders the Missouri River south of the railroad 
tracks. A recreational usc area, including park areas, ball fields and a children's playground 
utilized by residents of the local community, is situated between the former "high line" and "low 
linc" tracks. 'Sections of the former railroad right-of-way in the Railroad Corridor have been 
idt!ntilied by a local community group as an uncompleted li nk, and future potential extension or. 
the regional bike path system. Agricultural, residential, recreational and ranching uses 
pl\:dominate on lands to the cast and nonh of, and outlying, the former smelter facility. 

d. For Site management and purposes of this Order, EPA has identified the 
Railroad Corridor as the area comprising the main railroad line approaching the former smelter 
nlcility from the west and the former "high line" and "low line" railroad line rights-of-way, 
leading to the forn1er smelter facility, running generally on the southern edge o f and adjacent to 
the unincorporated community of Black Eag le; [omler railroad spur and multi-track areas 
associated with the main and high lines; and the adjacent community recreation area, including 
park areas. ball fields, playground and other areas genera ll y located between the former high line 
and low lines. The Railroad Corridor includes the soils, fill and waste material , including ballast 
and other railroad bed materials and railroad embankment fill materials, and related contaminant 
migra tion pathways. The Railroad Corridor main line and former "high line" extend generally 
from the vicinity of 10th Street (at the west end) to the eastern end of the Black Eagle Civic Club 
property where the rail line enters the fonner smelter facility. The former " low line" leaves the 
main line ncar 15 th Street in l3Jack Eagle and approaches the plant by a route extending closcr 10 

the river. The former " multi-track" area is sitUi:ucd along the south edge of the main li ne west of 
151h Street and a former "spur" track extends nOl1h from the " high line" into the "church 
property" just west of the Black Eagle Civic Club property. 

e. The former smelter faci li ty was sited in proximity to the Black Eagle dam on 
thl.: Missouri River for power lItllization. The dam was constructed at Black Eaglc falls in 1890. 

9. a. The Site was the location of a copper smelter and metal refinery that began in 
th~ 18905. In 1891, the Boston and Montana Consolidated Copper & Silver Mining Company 
("" Boston and Montana") began construction of a copper refining and reduction facility at the 
Site. The copper reduction works was built to concentrate and smelt copper ores, primarily ores 
shipped in by rail from mines near BUlIC, Montana, utilizing the Railroad Corridor. 

b. Under Boston and Montana ownersh ip, the original plant at the Site processed 
unconeentrated o re in a concentrating mill. Laler the concentrated ore was smelted to produce 
matte copper. A copper refinery was built at the Site in 1892 and was in operation until May 
1917, when it was replaced by a refinery built by the successor company, Anaconda Copper 
Mining Company ("ACM"). By 1918, ACM had largely eliminated smelting operations at the 
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plant and foclLsed on rclining. Under ACM, the plant became known as the Great Falls Refinery. 

c. Arrangements between Boston and Montana and subsequent plant owners and 
the railroad, principally the Great Northern Railway Company and affiliates, provided for the 
railroad to haul orc and other raw materials to the plant. 

d. In the succeeding years. beginning under the ownership of ACM, new facilities 
and operations were added. These included the addition of electrolytic copper and zinc refine!), 
facilities, a rolling mill department producing copper rod and wire, production lines for ferro­
manganese used in the production of steel, and operations to produce speciality products like 
"mineral wool"' ("slag wool") and high-purity cadmium. Operations at various times from the 
1920s to the 1 970s included production of cathode copper, re-smelting or refining of blister 
copper (to remove arsenic, antimony and other clements that interfered with the electrical 
conductivity of the blister copper), zine refining, major growth in copper and zinc production. 
and construction of arsenic, cadmium and sulphuric acid plants. In 1929, the copper plant 
included the fumace refinery, copper elcctrolytic tank house, and anode casting building. The 
facility also included a zinc electrolytic plant, leaching plant, cadmium plant, residue purification 
plant. copper rod and wire mill, and roaster building with associated dust chamber, bag house, 
flue and stack. in add ition to various support operations. Specialty metals were produced, such 
as indium and ga llium, germanium, vanadium. manganese nodules, and arsenic products. In the 
1950s and 1960s. the plant still produced products such as high purity cadmium, and later 
aluminum rod. wire and cable. Concentration, smelting and processing of zinc orc containing 
l:admiulll and lead continued at the Sitc into the I 970s. 

e. During the operation of the plant, large quantities of slag, tailings, flue dust, 
and other smelter and refinery wastes were produced. Such process wastes and by-products from 
the smclting, refining and other metal processing operations contained metals, including but not 
I imited to, Icad, arsenic, copper, zinc and cadmium. 

f. Demolition of some of the plant facilities began in 1972 and operations at the 
rlant largely ceased in September 1980. Large-scale plant demolition of the plant began in 1981. 
\\ ith n:latcd n:-vegetation and other activities extending to 1999. 

10. a. from the 1890s to the 1980s, BNSF Railway Company and its corporate 
predecessors-in-interest (herein collectively referred to as "BNSF" unless individually named) 
owned and operated the railway and railway property, including, but 110tlimited to, the railroad 
rights-of-way and related transport support facilities at the Railroad Corridor, leading to and 
serving the fbmler smelter and refinery plant property. BNSF also owned certain railroad track 
and facilities at the former smelter plant that are not included in the Railroad Corridor. 

b. The SI. Paul , Minneapolis. and Manitoba Railway Company acqui red property 
interests in thc Railroad Corridor area from the Great Falls Water Power and Townsite Company 
(jI:WPTe) in the early 1890s. GFWPTC, the railroad companies and Boston and Montana 
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worked in concert to promote and establish the former smelter plant. Ownership and operation 
of the railroad continued under the Great Northern Railway Company and its afliliates and 
successors-in- interest, including BNSF, over the operational life of the fonner smelter facility. In 
1962. BNSF granted certain property interests at the Railroad Corridor to Cascade County. In 
1983. 13NSF, through Burlington Northern Railroad Company (BN RR), sold to Atlantic 
Richlield Company or affiliates, then owners of the plant, all remaining track and facility 
property it owned at the fa nner smelter facility. In 1994, BNSF (BNRR) sold certain property 
inlen.:sls in the Railroad Corridor to the Ci ty of Great Falls. and in 1996, so ld additional properly 
interests in the Railroad Corridor to the Montana Power Company (now Northwestern Energy). 
BNSF currently rctains ownership of a portion of the western portion of the Railroad Corridor. 

c. In serving the smelter and refinery facility at the Site at various times 
throughout the plant's history of operation, BNSF (through Great Northern Railway Company 
and other affiliates) hauled a variety of materials to and from the facility, utilizing the Railroad 
Corridor. Rail service at the fonncr smelter facility began in connection with the startup of plant 
operations. From the 1890s until plant shutdown in the 1980s, BNSF transported significant 
lJuantities of ore, zinc. copper, copper matte, lead, lead malle, copper pigs, cakes, bars, slabs, 
ingots. granulated copper, and other forms of cast copper, various metal concentrates and other 
mctHI Hnd metal-containing products, bi-products and raw materials to and/or from the former 
smelter and refincry plant. 

d. The orcs and other materials transported by BNSF to and from the plant 
contained metals including, but not limited to, arsenic, cadmium, copper, lead and zinc. 

I\, a. Contamination came to be located at the Railroad Corridor in two principal 
ways. First, I3NSF transported materials contaminated with metals, including, but not limited to, 
arsenic. cadmium. copper, lead and zinc, 10 the Railroad Corridor for construction and 
mainh:nance of the railroad lines, including track ballast and other sub-track support materials, 
and !()r creating a large embankment that provided a level track extending over a coulee as it 
approached the former smelter facility. Second, the ores and other materials transported by 
l3NSF to and away from the plant were released at the Railroad Corridor during and as a 
consequence of transport by the railroad. Spills and leakage of materials contaminated with 
matHis. including, but not limited to, arsenic, cadmium copper, lead and zinc, occurred during the 
nt.:mly 90 years of shipping over these tracks. 

b. The contaminated soi l, fill and waste material s used by BNSF in construction 
of the railroad lines in the RHilroad Corridor was obtained from either the fonner smelter plant or 
olht.:r off-site smelter or fill material sources. Smelter slag or other metal-containing smelter and 
n::!incry waste materials may have been used as and during construction of portions of the 
railroad bed and embankment. 

c. Operation of the railroad through the Railroad Corridor has impacted adjacent 
areas by migration and other means of transport of contaminated materials from the former 

8 



railro<ld rights·of·way. Adjacent areas include land along both s ides of the length of the former 
railroad rights·of·way and the community recreational usc area located between the fonner "high 
line" and "low Iinc" tracks. Adjacent areas within the Railroad Corridor have been contami nated 
by various means. principally through migration of waste materials from the railroad rights·of· 
way by sett ling, spillage, erosion and water transport during precipitation events, earth moving 
and other human activity assoc iated with operation of the railroad, infiltration of water during 
precipitation events causing leaching of surface contamination to the subsurface, and by aerial 
(wind) transport of dust and particulate material. 

d. The contaminated media, including but not limited to soi l, fill and waste 
materials at the Railroad Corridor contain various metals, including but not limited to, arsenic, 
cadmium, copper, lead and zinc. These metals are among the metals identified by EPA as 
"contaminants of concern" at the Railroad Corridor and at the Site. 

12. a. Previous sampling efforts focusing on the Black Eagle residential area have 
been conducted that included limited samples within the Rai lroad Corridor. DEQ samples taken 
in December 2001 from the railroad bed ncar 14th Street in the Railroad Corridor showed 
elevated metals. including arsenic ranging from 152 - 205 mg/I (ppm), copper from 1,200 -
2.630 mg/l. and lead Irom 2,490 - 4,430 mg/l. 

b. The 2003 EPA Expanded Site Inspection included three samples in the 
Railroad Corridor. fo r which metals. including arsenic, cadmium, chromium, copper, iron, lead, 
mercury, silver and zinc, were detected at greater than three times their respective background 
concentrations. In that study , samples showed conccntrations of arsenic ranging up to 445 mgll, 
cadmium at 582 mg/1. copper up to 2,920 mgtl, lead above 7,000 mg/I and zinc ranging from 
5.090 to 54,200 mgll. These concentrations exceed EPA human health ri sk-based screening 
levcls. which are, respectively. arsenic (40 mg/I). cadmium (70 mg/I), copper (3 1 0 mg/I), lead 
(400 mgll) and zinc (2300 mgll). 

c. EPA's 2008 Site Assessment study of residential yards in Black Eagle included 
playground and ball field samples from the Railroad Corridor showing in excess of three times 
background concentrations fo r arsenic, cadmiulll, copper, lead and zinc. Samples showed arsenic 
at 62 mg/kg (ppm) and copper at 320 mg/kg. exceeding EPA ri sk·based screening levels. 

d. The Railroad Corridor has been the subject of a recent focused preliminary soil 
investigation by EPA. In 2010, EPA's investigation showed elevated levels of arsenic, cadmium, 
copper,lead, zinc and OIher metals, above the respective EPA health risk·based screening levels. 
Samples from the Railroad Corridor which were analyzed for total metals showed maximum 
mcasurc:d total metal concentrations as fo llows: arsenic 1850 mglkg, copper 16,800 mglkg, lead 
3550 mg/kg and zinc 20,600 mg/kg. Samples from the railroad corridor which had total metals 
concentrations high enough to potentially cause the soil to be characteristically hazardous were 
analyzed by the Toxicity Characteristic Leaching Procedure (TCLP). Concentrations of 
cadmium. measured at 5.21 mg/l, and lead, measured at 29.7 mg/l, at the Railroad Corridor 
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exceeded EPA's regulatory levels under RCRA, which are, respectively, 1.0 mg/I cadmium and 
5.0 mglilead. Metal contamination of the railroad bed subsurface was shown to extend at 
minimum from the west smelter facility property boundary to Highway 87; and for surface soils 
extending from the former smelter property west as far as 10th Street. 

13. a. Humans arc at risk from exposure to the waste materials containing arsenic. 
cadmium. copper, lead and zinc and other metals at and migrating from the Railroad Corridor. 
Pathways for exposure to contamination at the Railroad Corridor include, but are not limited to. 
direct exposure by dennal contact, incidcnlal soil ingestion and contact exposure pathways with 
the contaminants that have migrated from the Railroad Corridor to residential soi ls and structures 
and adjacent recreational usc areas through surface water drainage, fugitive dust, and human 
activity. Weather and precipitation events may cause erosion and other migration of 
contamination from the Railroad Corridor to adjacent areas, including residential yards. Nearby 
residents and recreational users of the Railroad Corridor are at risk from direct exposure to 
contaminated dust, buricd waste that becomes cxposed, soils. surfacc watcr and other waste 
materials. Residents may be exposed through inadvertent ingestion and inhalation of 
cuntaminated dust and particulates, including such materials transported by wind (aerial 
transport) and transported on shoes and clothing to homes and other interior environments. 
Tl:rrestrial organisms and plant communities may also suffer adverse efTects from exposure to 
these waste materials. 

b. The main contaminated media at the Railroad Corridor arc solid wastes, waste 
materials. railroad-related structures, soils, surface water run-off and surface water sediments. 
Materials at the Railroad Corridor may be a source ofairbomc contaminants. 

c. Concentrations of arsenic, cadmium, copper, lead and zinc in the Railroad 
Corridor exceed the respective EPA human health risk-based screening levels and benchmarks. 

14. The main contaminants of concern (COCs) associated with the above noted sources 
and exposure pathways at the Railroad Corridor arc arsenic, cadmium, copper, lead and zinc, but 
also include antimony, chromium, cobalt, iron, manganese, mercury, nickel, selenium, silver and 
vanadium. Arsenic, cadmium, copper. lead. zinc, and other har...ardous substances and pollutants 
and contaminants arc contained in the soi ls, solid waste, waste materials, railroad-related 
structures, surface waler and sediments, and fug itive dust at various areas at the Railroad 
Corridor, in concentrations and quantities that may pose an imminent and substantial 
endangerment to the public health or welfare or the environment. 

• Zin£" Zinc produces acule toxicity in freshwater organisms over a range of 
concentrations from 90 to 58,100 ug/liter, and appears to be less toxic in harder watcr. Acute 
toxicity is similar for freshwater fish and invertebrates. In many types of aquatic plants and 
animals. growth, survival, and reproduction can all be adversely affected by elevated zinc levels. 
A final acute.-chronic ratio for freshwater species of3.0 has been reported. 
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Zinc is an essen tial clement necessary for maintaining good health, but high doses can be 
harmful to humans. Oral ingestion of large doses of zinc may cause stomach cramps, nausea, 
,1Ild vomiting. Continued ingestion of large doses may result in anemia, damage to the pancreas, 
and lower levels of high dens ity li poprotein cholestero l. 

'" Cadmillm. At sufficient concentrations, cadmium has been shown to bc a carcinogcn 
in both animal studies and occupationally exposed groups of humans via the inhalation route of 
exposure. Laboratory experiments suggeslthat cadmium may have adverse effects on 
reproduction in fish at levels present in lightly to moderately pollutcd waters. At sufficient 
concentrat ions. exposure and duration , cadmium is highly toxic to wildlife; it is cancer-causing 
and teratogenic and potentially mutation-causing. with severe sublethal and lethal effects at low 
environmental concentrations. It bio-accumulates at all trophic levels, accumulating in the li vers 
and kidneys or fish. Crustaceans appear to be more sensit ive to cadmium than fish and mollusks. 

Cadmium can be toxic to plants at lower soil concentrations than other heavy metals and 
is more readily taken up than other metals. 

'" Copper At sufficient concentrations, exposure and duration, copper produces acutc 
toxicity in freshwater an imals and data is available for specics in 41 Genera. At a hardness of 50 
Illg!l.. the genera range in sensitivity from 16.74ug/L for Ptychocheilus to 10,240 ug!L for 
Acroneuria. Data for eight species indicates that acute lOxicity also decreases with increases in 
alkalinity and total organic carbon. Chronic valucs are available for 15 freshwater species and 
nmge from 3.873 ug/L for brook troul lO 60.36 uglL for northcm pike. Fish and invertebrate 
species seem to be about equally sensitive to the chronic toxicity of copper. At sutTIcient 
concentrations, exposure and duration, copper is highl y toxic in aquatic environments and has 
dTects in fish. invertebrates and amphibians. Copper will bio-concentrate in many different 
organs in fish (potential low, however) and mollusks. Copper sulfates and other copper 
compounds arc algaecides, with sensitive algae potentially affected by free copper at low ppb 
concentrations. Toxicity tests have been conducted on copper with a wide range of freshwater 
plants. and their sensitivities arc similar to those of animals. 

Copper is an essential element necessary for maintaining good health in humans, but high 
doses can be harmful. Oral ingestion of high amounts of copper may cause vomiting diarrhea, 
stomach cramps. and nausea. Chronic ingestion of high amounts of copper can cause liver and 
kidney damage. 

'" Arsenic Excess exposure to arsenic is known to cause a variety of adverse health 
effects in humans. These effects may depend on concentration, fo rm, exposure and duration. 
Arsenic is a known human carcinogen. Inhalation exposure is associated with increased risk o f 
lung. gastrointest inal , renal or bladder cancer. Oral exposure to arsenic is associated with skin, 
liver. and bladder cancer. At very high doses, oral exposure to arsenic elicits nausea and 
\omiting. Lower doses over a chronic time period may elicit sk in abnormalities. such as 
hyperke ratosis and kidney and liver toxicity. 
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• Lead AI high doses fo r suffic ient duration, lead exposure is associated with adverse 
effects on reproduction and development , as we ll as inhibition of heme synthesis. At lower doses 
\-"i th sufficient duration, impainnent of the nervous system in young children is considered to be 
or gr~atcst concern. Younger children are morc susceptible to lead exposure because they absorb 
k'ld from their gastrointestinal tracts at a greater rate than adults do, their neurological systems 
arc still rapidly developing, and they have more direct contact with soil and indoor dust than 
adults do. These neurological effects manifest as decreased I.Q. , shortened attention span, and 
decreased hand and eye coordination. EPA classifies lead as a B2 carcinogen. Studies in 
animals show an increased incidencc of kidney tumors in association with very high levels of 
lead exposure. 

IS. i1. The Great Northern Railway Company (GN) was incorporated in the State of 
Minnesota in 1856. and is currently listed as an inactive corporation in Montana. GN began 
opl.·rations under the name of Minnesota and Pacific Railroad and other afiiliatcd railroad 
l:ompnnies. In approximately 1879. the Minnesota and Pacific Railroad reorganized under the 
nallle ofSt. Paul , Minncapolis, and Manitoba Railway Company. In approximately 1889 - \890, 
n:organization. corporatc name changes, and acquisition and/or merger of the Montana Central 
Railway Company, Minnesota and Pacific Railroad, and Sl. Paul, Minneapol is, and Manitoba 
Railway Company resulted in the formation of the Great Northern Railway Company (GNRC). 

b. In 1970, GNRC merged with at least three other railroads to create the 
Burlington Northern Railroad Company (BNRR). In 1995, the Burlington Northern Santa Fe 
Corpomtion. a holding company, was created with the merger of Burlington Northern, Inc. , 
parent of BNRR, and the Sam3 foe Pacific Corporation , which owned the Atchison, Topeka and 
Santa Fe Railway (J\T&SF). In 1996, the related merger ofBNRR, wholly owned by Burlington 
Northern Santa Fe Corporation, with AT&SF was effected resulting in the formation of the 
Burlington Northern and Santa Fe Railway Company. In 2005, Burlington Northern and Santa 
F~ Railway Company changed its name to BNSF Railway Company. 

c. I3NSF Railway Company is a wholly-owned subsidiary of Burlington Northern 
Santa Fe, L.L.C., a Delaware limited liability company. BNSF Railway Company and affiliates 
were purchased by Bcrkshire HathawaY, lnc., in 20 10. 

d. As a result of one or more mergers, restructurings, transfers of assets. 
(';ol1linuations of business activities, or other corporate action, BNSF Railway Company is the 
successor·in-interest to, and has assumed the liabilities incurred by, Great Northern Pacific & 
Burlington Lines, Inc., Burlington Northern Inc., BNRR, the Burlington Northern and Santa Fe 
Railway Company, GN, GNRC, Montana Central Railway Company, Minnesota and Pacific 
Railroad, and the St. Paul , Minneapolis, and Manitoba Railway Company, and their subsidiaries 
and related corporations or businesses including historic predecessors-in-interest. 
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c. Respondent BNSF Railway Company is a Delaware corporation, incorporated 
in 1961. and listed as active and in good standing, with headquarters in Fort Worth, Texas. 

f. BNSF Railway Company is the currcnt owner and operator of a portion of the 
Railroad Corridor. Respondent BNSF Railway Company and its predecessors-in- interest owned 
and/or operated the facilities at the Railroad Corridor at the time of disposal of hazardous 
substances at the faci lities, arranged for disposal, or arranged with a transporter for transport for 
disposal of hazardous substances at the facilities at the Railroad Corridor, and accepted 
hazardous substances fo r transport to the facilities at the Railroad Corridor. 

16. a. The ACM Smelter and RcJinery Site was proposed for inclusion on the 
National Priorities List ("NPL") pursuant to CERCLA Section 105,42 U.S.C. § 9605, on March 
.. L 2010.75 Fed. Reg. 9843. The Site was placed on the NPL pursuant to CERCLA Section 105 , 
41 U.S.c. § 9605. by publication in the Federal Register on Mareh 10,2011,76 Fed. Reg. 13089. 

b. On September 8. 201 1, EPA entered into a settlement with Atlantic Richfield 
Company and ARCO Environmental Remediation, I..L.C. (collectively --AR")(Administrative 
Settlement Agrecmcnt and Ordcr on Conscnt for Operablc Unit I Rcmediallnvestigationl 
Feasibility Study, EPA Docket No. CERCLA-08-20 11-00 17), requiring AR to conduct a 
Remedial Invcstigation and Feasibility Study for portions of au I. The areas where the RIIFS 
work is to be pcrfonlled by AR under thc agreement docs not include the Railroad Corridor. 

C. On October 6, 2011, EPA signed an Action Memorandum for a Rcmoval 
l\ction at the Moose Lodge property, with in OUI at the Site. The Moose Lodge property is 
anticipated for residential development. EPA is conduct ing the Removal Action in October and 
November 2011 . 

V. CONCLUSIONS OF LAW AND DETERMINATIONS 

17. Based on the Findings of Fact set forth above, and the Administrative Record 
supporting the RifFS, EPA has detennined that: 

<I. -I'he Railroad Corridor, including thc rormer railroad rights-or-way and the 
community rec reation area is a "facility" as defined in Sect ion 101(9) ofCERCLA, 42 U.S .C. § 
9601 (9). 

b. Respondent is a "person" as defined by Section 10 I (21) of CERCLA, 42 
U.S.c. § 9601(21). 

c. Respondent is a liable party under one or more provisions of Section 1 07(a) o f 
CE RCLA, 42 U.S.C. § 9607(a). 
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I. Respondent is the "owner" and/or "operator" of the facility. as 
delined by Section 101(20) ofCERCLA, 42 U.S.C. § 9601(20), and within 
the meaning of Section 107(a)(I) ofCERCLA, 42 U.S.c. § 9607(a)(I). 

ii. Respondent was the "owner" and/or "operator" of the facility at the 
time of disposal of ha7..ardous substances at the facility, as defined by 
Section 101(20) ofCERCLA, 42 U.S.C. § 9601 (20), and within the 
meaning of Section 107(a)(2) ofCERCLA, 42 U.S.C. § 9607(a)(2). 

iii. Respondent arranged fo r disposal or treatment, or arranged with a 
transporter for transport for disposal or treatment of ha7..ardous substances 
at the facility, within the meaning of Section 107(a)(3) of CERCLA, 42 
U.S.C. § 9607(a)(3). 

iv. Respondent accepted ha;t..ardous substances for transport to the 
facility, within the meaning of Section 107(a)(4) ofCERCLA, 42 U.S.C. § 
9607(a)(4). 

d. The contami nation, including. but not limited \0, arsenic, cadmium, copper, 
lead, zinc, antimony, chromium, cobalt, iron. manganese, mercury, nickel, selenium, silver and 
vanadium, found at the Railroad Corridor, as described in the Findings of Fact above. includes 
"hazardous substances," as defined by Section 101(14) ofCERCLA, 42 U.S.C. § 9601(14), and 
"pollutants or contaminants," as defined by Section 101 (33) of CERCLA, 42 U.S.C. § 960 I (33), 
thalmay present an imminent and substantial danger to public health or welfare under Section 
104(a)(I) ofCERCLA, 42 U.S.c. § 9604(a)(I). 

C. The conditions described in Paragraphs 8-14 of the Findings of Fact above 
..:unstitutc an actual and/or threatened "release" of a hazardous substance from the facility as 
dolined by Sect ion 101 (22) ofCERCLA, 42 U.S .C.§ 9601(22). 

1'. The conditions at the Railroad Corridor may constitute a threat to public health 
or welfare or the environment, based on the factors set forth in Section 300.415(b)(2) of the 
NCP. These factors include, but are not limited to, the following: 

I. actual or potential exposure to nearby human populations, animals, 
or the food chain from ha7..ardous substances and pollutants and 
contaminants; this factor is present at the Railroad Corridor due to the 
existence of nearby residential populations that utilize the Railroad 
Corridor for recreational purposes; 

II . high levels or ha7..ardolls substances and pollutants and 
contaminants in soi ls largely at or ncar the surface, that may migrate; this 
factor is present at the Railroad Corridor due to the existence or 
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cOnlamination contained in the embankment and other features at the 
Railroad Corridor that are susceptible to erosion and surface water nm·off; 

HI. weather conditions that may cause hazardous substances and 
pollutants and contaminants to migrate or be released; this factor is present 
at the Railroad Corridor due to the existence of wind and dry conditions 
that create airborne dust and particulate materials carried that may carry (0 

nearby residential and residential use areas; and 

IV. the unavailability of other appropriate federal or slate response 
mechanisms to respond to the release; this factor supports the actions 
required by this Order at the Railroad Corridor because there arc no other 
federal or state response funding or mechanisms availab le or planned to 
address the response needs at the Railroad Corridor. 

g. The President has determined that the conditions at the Railroad Corridor may 
constitute an imminent and substantial endangerment to public health or welfare or the 
environment within the meaning of Section I 06(a) ofCERCLA, 42 U.S.C. § 9606(a). 

h. The actions required by this Order are necessary to protect public health or 
welfare or the environment, are consistent with CERCI.A and the NCr, and will expedite 
clTectivc remedial action. 

VI. ORDER 

18. Based upon the foregoing Findings ofFacl, Conclusions of Law and Determinations, 
and thl.: Administrative Record for the Railroad Corridor, it is hereby Ordered that Respondent 
shall comply with all provisions of this Order and any modifications hereto, including, but not 
I imited to, all appendices to this Order and all documents incorporated by reference into this 
Order. 

VII. NOTICE OF INT ENT TO COMPLY 

19. u. On or before the Effective Date, Respondent shall notify EPA in writing of 
!{I.:srondl.:ni's irrevocable intent to comply with this Order. Such written notice shall be sent to: 

James Steams (8ENF-L) 
Legal Enforcement Program 
U.S. EPA Region 8 
1595 Wynkoop Street 
Denver, CO 80202-1129 
303312-6912 
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Respondent's written notice shall describe, using facts that exist on or prior to the Effective Date, 
any "sufficient cause" defcnses asserted by Respondent under Sections 106(b) and 107(c)(3) of 
CERCLA. The absence of a response by EPA to the notice required by this Paragraph shall not 
be deemed to be acceptance of Rcspondcnt's assertions. 

b. Failure of Respondent to provide such notification within this time period shall 
bl,!, as of the Effective Date, treated as a violation of this Order by Respondent. 

VIII. I>ESIGNA TlO OF CONTRACTORS ANI> PROJECT COORDINATORS 

20. Selection of Contractors Personnel. All Work performed under this Order sha ll be 
under the direction and supervision of qual ified personnel. Within thirty (30) days after the 
Effective Date, and before the Work outlined below begins, Respondent shall notify EPA in 
writing of the names, titles, and qualifications of the personnel, including contractors, 
!:iubeontractors, consultants, and laboratories to be used in carrying out such Work. If, after the 
commencement of Work, Rcspondcnt retains additional contractor(s) or subcontractor·(s), 
Respondent shall notify EPA of the name(s) and qualification(s) of such contractor(s) or 
subcontractor(s) retained to perform the Work at least seven (7) days prior to commencement of 
Work by sllch additional contractor(s) or subcontractor(s). EPA retains the right, at any time. to 

disapprove of any or all of the contractors and/or subcontractors retained by Respondent. I f EPA 
disapproves of a selected contractor or subcontractor. Respondent shall retain a different 
contractor or subcontractor and shall notify EPA of that contractor's or subcontractor's name and 
qualifications within fifteen (15) days after EPA's disapproval. With respect to any proposed 
contractor, Respondent shall demonstrate that the proposed contractor has a quality system that 
complies with ANSI /ASQC E4-1994, "Specifications and Guidelines for Quality Systems for 
Environmental Data Collection and Environmental Technology Programs" (American Nat ional 
Standard. January 5, 1995, or most recent version), by submitting a copy of the proposed 
contractor 's Quality Management Plan ("'QMP''). The QMP shall be prepared in accordance with 
--EPA Rcquircmcnts fo r Quality Managcmcnt Plans (QNR-2)" (EPN240113-01 /002, March 
200 I; Reisslll.!d May 2006) or equivalent documentation as determined by EPA. The 
quali!ications of the persons undertaking thc Work for Respondent shall be subject to EPA's 
revic\\! for verification that such persons meet minimum technical background and experience 
requirements. 

21. Within fifteen (15) days afier the Effcctive Date, Respondent shall designate a 
Project Coordinator who shall be responsible ror administration of the Work required by this 
Order and shall submit in writing to EPA the designated 'Project Coordinator's name, address. 
li.:lephone number, electronic mail address, and qualifications. To the greatest extent possible, 
the Project Coordinator shall be present on Site or readily available during the Work. EPA 
r!.!tains the right to disapprove orthe designated Project Coordinator. If EPA disapproves of the 
d!.!signated Project Coordinator, Respondent shall retain a different Project Coordinator and shall 
noti!y EPA or that person's name, address, telephone number, and qualifications within fifteen 
(15) days following EPA '5 disapproval. Respondent shall have the right to change its Project 
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Cuordinator, su~ject to EPA's right to disapprove. Respondent shall notify EPA seven (7) days 
b,,:!ol"1.! such a change is made. The initial not ification may be made orally. but shall be promptly 
followed by a written notification. Communicat ions between Respondent and EPA, and all 
documents concerning the activities performed pursuant to this Order, sha ll be directed to the 
Project Coordinator. Receipt by Respondent's Project Coordinator of any notice or 
communicat ion from EPA relating to thi s Order shall const itute receipt by Respondent. 

22. a. EPA has designated Charles Coleman of the EPA Region 8 Montana Office, 
Superfund Branch, as its Remedial Project Manager ("RPM"). The RPM will servc as EPA's 
Project Coordinator. EPA will notify Respondent of a change of its designated RPM. Except as 
otherwisc provided in this Order, Respondent shall direct all submissions required by this Ordcr 
to: 

Charles Coleman, SMO 
Remedial Project Manager 
U.S. EPA Region 8, Montana Office 
Federal Building 
IOWestlyhStreet 
Suite 3200. Ilelena, MT 59626. 

Delivery of reports. not ices and other documents required pursuant to this Order sha ll be in 
electronic form or by certified U.S. Mail, unless otherwise directed by EPA's RPM. 

b. DEQ has designated Richard Sloan of the DEQ Mine Waste Cleanup Bureau. 
I-\~dcral Superfund Section, as its State Project Officer. DEQ will notify Respondent of any 
change of its designated State Project Officer. Except as otherwise provided in this Settlement 
Agreement. Respondent shall direct a copy of all submiss ions to EPA required by this Settlement 
Agreement to the State Project Officer at DEQ Remediation Division, P.O. Box 200901, lIelena, 
Montana 59620-0901. Delivery of repons, notices and other documents required pursuant to this 
Settlement Agreement shall be in electronic form or by U.S. Mail. 

23. EPA's RPM shall have the authority lawfully vested in a Remedial Project Manager 
and On-Scene Coordinator ("OSC") by the NCP. In addition. EPA's RPM shall have the 
authority. consistent wi th the Nep. to halt any Work required by this Order, and to take any 
necessary response action when slhe determines that conditions at the Site may present an 
imml..!di'He endangerment to public health 01" welfare or the envi ronment. The absence oftbe 
EPA RPM from the area under study pursuant to this Order shall not be the cause for the 
stoppage or delay of Work. 

24. EPA shall arrange for a qualified person to assist in its oversight and review of the 
conduct of the Ri fFS. as required by Section 104(a) ofCERCLA, 42 U.S.C. § 9604(a). Such 
person shall have the authority to observe Work and make inquiries in the absence of EPA, but 
not to modify the RIIFS Work Plan. 
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IX. WORK TO li E I'ERFORM EI> 

25 . Respondent shall conduct the RIfFS in accordance with the provisions of this Order, 
the SOW, CEReLA, the NCr, and EPA guidance, including, but not limited to the "Interim 
Final Guidance for Conducting Rcmcd iallnvesligations and Feasibility Studies under CERCLA" 
CR Il l'S Guidance") (OSWER Directive # 9355.3-01. October 1988 or subsequently issued 
guidance). <"Guidance for Data Useability in Ri sk Assessment" (OSWER Directive #9285.7-09A. 
April J 992 or subsequently issued guidance), and guidance referenced therein, and guidance 
rdcrcnccd in the SOW, as may be amended or modified by EPA. The Remedial Investigation 
("RI") shall consist of collecting data to characterize site conditions, dClcnnining the nature and 
extent of the contamination at or from the Site, assessing risk to human health and the 
environment (to be performed by EPA), and conducting treatability testing as necessary to 
evaluate the potential performance and cost of the treatment technologies that are being 
considered. The Feasibility Study ("FS") shall determine and evaluate (based on treatability 
testing. where appropriate) altematives for remedial action 10 prevent, mitigate, or otherwise 
n:spond to or remedy the release or threatened release of hazardous substances, pollutants. or 
contaminants at or from the Site. The alternatives eva luated must include. but shall not be 
limited to. the range of alternatives described in the NCP, and shall include remedial actions that 
utilize permanent solutions and alternative treatment technologies or resource recovery 
technologies to the maximum extent practicable. In evaluating the alternatives, Respondent sha ll 
uddress the factors required to be taken into account by Section 121 of CERCLA, 42 U.S.C. § 
9621. and Section 300.430(e) of the NCP, 40 c.r.R. § 300.430«). Respondent shall prepare and 
submit all deliverables under this Order in accordance with the schedules set forth herein , in a 
form acceptable to EPA. Upon request by EPA, Respondent shall submit to EPA and DEQ in 
electronic fonn, overnight dclivery, or by certified mail all portions of any plan. report or other 
deliverable Respondent is required to submit pursuant to provisions of this Order. 

26. Upon receipt of the drafi FS Report, EPA will evaluate, as necessary , the estimates of 
the risk to the public and environment that are expected to remain after a particular remedial 
~tlternative has been completed and will evaluate the cost, implcmentability. and long-term 
clTcctiveness of any proposed Institutional Controls for that alternative. 

27. Modification of the RifFS Work Plan. 

a. If at any time during the RifFS process, Respondent identifies a need for 
addit ional data, Respondent shall submit a memorandum documenting the need for additional 
datu to the EPA RPM, with a copy to DEQ, within thiny (30) days after identification. EPA in 
it s discretion will determine whether the additional data will be collected by Respondent and 
whether it will be incorporated into plans, reports, and other deliverables. 

b. In the event of unanticipated or changed circumstances at the Site, Respondent 
shall notify the EPA RPM and the State Project Officer by telephone with in 24 hours of 
discovery of the unanticipated or changed circumstances. In the event that EPA determines th~1t 

18 



thl.: unant icipated or changed circumstances warrant changes in the RIIFS Work Plan, EPA shall 
modify or amend the RIIFS Work Plan in writing acco rdingly. Rcspondent shall perfonn the 
RIIFS Work Plan as modified or amended. 

e. EPA may detennine that, in addition to tasks defined in the initially approved 
RifFS Work Plan, othcr additional Work may be necessary to accomplish the objectives of the 
RIIFS. Respondent shall perfonn these response actions in addition to those required by the 
in itiall y approved RJlFS Work Plan, including any approved modificat ion, if EPA dctennines 
that such act ions arc necessary for a thorough RIfFS. 

d. Respondent shall complete the additional Work according to the standards, 
sp~cifications. and schedule set fo rth or approved by EPA in a written modification to the RIIFS 
Work Plan or written RiffS Work Plan supplement. EPA reserves the right to conduct the Work 
itself at any point. to seek re imbursement from Respondent for the costs incurred in performing 
th~ Work. and/or to seck any other appropriate relief. 

e. Noth ing in this Paragraph shall be construed to limit EPA 's authority to require 
perfonnancc of further response actions at the Site. 

28. Off-Site Shipment of Waste Material. 

a. Respondent may ship Waste Material from the Site to an off-Site facility 
only if they verify, prio r to any shipment , that the ofT-Site facility is operating in compliance with 
the requirements of Section 121 (d)(3) of CERCLA, 42 U.S.C. § 962 I (d)(3), and 40 C.F.R. 
* 300.440, by obtaining a detennination from EPA that the proposed receiving facility is 
operating in compliance with 42 U.S,C, § 9621 (d)(3) and 40 C.F. R. § 300.440. 

b. Respondent may ship Waste Material from the Site to an out-of-state 
waste management facil ity only if, prior to any shipment, it provides written notice to the 
appropriate state environmental o fficial in the rece iving facility's state and to the EPA RPM with 
a copy to DEQ. This notice requirement shall not apply to any off-Site shipments when the total 
quantity orall such shipments will not exceed ten cubic yards. The written notice shall include 
the following information, ifavailable: (1) the name and location of the receiving facility; (2) the 
I)·pe and quantity ofWastc Material to be shipped; (3) the schedule for the shipment; and (4) the 
ll1~thod of transportation. Respondent shall also noti fy the state environmental offi cial 
referenced above, the EPA RPM and DEQ of any majo r changes in the shipment plan, such as a 
d~cision to ship the Waste Material to a different out-of-state facility. Respondent shall provide 
the written notice aller the award of the contract fo r the RlIFS study and before the Waste 
Material is shi pped. 

29. Meetings. Respondent shall make presentations at , and participate in, mcetings at the 
request of EPA during the preparation of the RlfFS. In addition to discussion o f the technical 
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aspects of the RifFS, top ics will include anticipated problems or new issues. Meetings witl be 
scheduled at EPA 's discretion and EPA will notify and invite DEQ to attend any such meeting. 

30. Progress Reports. In addition to the plans, reports, and other dclivcrables set forth in 
this Order. Respondent shall submit written monthly progress reports to EPA and DEQ by the 
10th day of the following month. At a minimum, with respect to the preceding month , these 
progress reports shall: (a) describe the actions that have been taken to comply with this Order 
during that month; (b) include, or make available by reference to a web-available data site, all 
n:sults of sampling and tests and all other data received by Respondent; (c) describe Work 
phmncd ror the nex t two months with schedules relating such Work to the overall project 
s.;:hedule for RifFS completion; and (d) describe all problems encountered and any anticipated 
problems, any actual or anticipated delays, and solutions developed ·and implemented to address 
any actual or anticipated problems or de lays. 

X. EPA APPROVAL OF PLANS AND OTH ER SUBMISSIONS 

31. After review of any plan, report, or other deliverable that is required to be submilled 
for approva l pursuant 10 thi s Order. in a notice to Respondent EPA shall: (a) approve, in whole or 
ill part. the submiss ion: (b) approve the submiss ion upon speci fied conditions; (c) modify the 
submission to cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing 
that Rt.:spondent modify the submission; or (c) any combinat ion of the above. Ilowcver, EPA 
:-; hall not modify a submiss ion without first providing Respondent at least one notice of 
deficiency and an opportunity to curc within ten (10) days after receipt of EPA's notification or 
the required revisions, except where to do so would cause serious disruption to the Work or 
where previous submission(s) have been disapproved due to material derects. 

32. In the event or approval, approval upon conditions, o r modification by EPA, pursuant 
to Paragraph 31.a, 31.b, 3 1.c, or 31.e, Respondent shall proceed to take any action required by 
Ih\.! plan. report. or other dclivcrable, as approved or modified by EPA, and in accordance with 
Ihc schedule approved by EPA. Following EPA approval or modification or a submission or 
portion thereoL Respondent shal l nOI thereafter alter or amend such submiss ion or portion 
Ilwreol" unless directed by EPA. In the event that EPA modifies the submission to cure the 
ddicit.:ncies pursuant to Paragraph 31.c and the submission had a material defect, such derect 
Illay be considered a violation of this order and may subject Respondent to civi l penalties in 
accordance with Section XVI I (Enforcement). 

33. Resubmission. 

a. Upon receipt of a notice of disapproval, Respondent shall , within fourteen (14) 
d,IYs or such longer time as specified by EPA in such notice, correct thc deficiencies and 
n.:suhmit the plan, report. or other deliverable to EPA for approval , with a copy to DEQ. 
Rt.:spondent may be subject to penalties in accordance with Section XVll (Enforcement) if the 
rcsubmission is disapproved or modified due to a material defect as provided in Paragraphs 34 
"nd 35. 
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b. Notwithstanding the receipt of a notice of disapproval , Respondent shall 
proceed to take any action required by any non-deficient portion of the submission, unless 
otherwise directed by EPA. Implementation of any non-deficient portion of a submission shall 
not relieve Respondent of any liab ili ty for penalties under Section XVII (Enforcement) for 
violations or this Order. 

c. Respondent shall not proceed with any activities or tasks dependent on the 
following deliverables unti l receiving EPA approval , approval on condition, or modification of 
such dcliverables: RIIFS Work Plan, Qual ity Assurance Project Plans (including, but not limited 
to. Sampling and Analysis Plans)(QAPPs); Health and Safety Plan; Draft Remedial Investigation 
Report. and Treatability Studies Work Plans and Treatability Studies Technical Reports, and 
Draft Feasibility Study Report. While awaiting EPA approval, approval on condition. or 
modilication of these deliverables, Respondent shall proceed with all other tasks and activities 
that may be conducted independently of these de liverables, in accordance with the schedule set 
forth under thi s Order. 

d. For all remaining deliverab les not listed in Paragraph 33.c, Respondent shall 
proceed with all subsequent tasks, activities, and dcliverables without awaiting EPA approval of 
the submitted deliverable. EPA reserves the right to stop Respondent from proceeding further. 
either temporarily or pennanently. on any task, activity, or deliverable at any point during the 
Work. 

34. If EPA disapproves a resubmitted plan, report , or other deliverable, or portion 
thereoL EPA may again direct Respondent to correct the deficiencies. EPA shall also retain the 
right to modify or develop the plan, report, or other deliverable. Respondent shall implement any 
such plan. report. or deliverable as corrected, modified, or developed by EPA. 

35 . If upon resubmissiol1, a plan, report, or other deliverable is disapproved or modi lied 
by EPA due to a material derect, Respondent shall be deemed in violation or thi s Order for 
failure to submit such plan, report, or other deliverable timely and adequately. Respondent may 
be subject to pcnalties for such violation as provided in Section XVII (Enforcemcnt). 

36. In the event that EPA takes over some of the tasks, but not the preparation orthe RI 
Report or the FS Report, Respondent shall incorporate and integrate infonnation supplied by 
EPA into the linal reports. 

37. All plans, reports, and other deliverab les submitted 10 EPA under this Order shall, 
llpon approval or modifjeation by EPA, be incorporated into and become fully enforceable under 
this Order. In the event EPA approves or modifies a portion of a plan, report, or other 
deliverable submitted to EPA under this Order, the approved or modified portion shall be 
incorporated into and enforceable under this Order. 

38. Neither failure of EPA to expressly approve or disapprove of Respondent's 
submissions within a specified time period, nor the absence of comments, shall be construed as 
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approval by EPA. Whether or not EPA gives express approval for Respondent 's dclivcrables, 
Respondent is responsible for preparing dcliverables acceptable to EPA. 

XI. QUALITY ASSURANCE. SAMPLI NG. AND ACCESS TO INFORMA TlON 

39. Oualitv Assurance and Sampling. Respondent shall assure that Work perfonned, 
sUlllph:s taken. and analyses conducted confonn to the requiremen ts of the SOW, the QAPPs. and 
guidam:c idcntdicd therein. Respondent will assure 1hat field personnel used by Respondent arc 
propl. .. rly trained in the use of field equipment and in chain of custody procedures. Respondent 
shall only lise laboratories that have a documented quality system that complies with "EPA 
Requirements i'or Quality Management Plans (QNR-2)" (EPN240/B-0I/002, March 2001 ; 
Reissued May 2006) or equivalent documentation as detennined by EPA. 

40. a. All sampling and analyses performed pursuant to this Order sha ll conform 10 
EPA direction, approval, and guidance regarding sampling, quality assurance/quality control 
("'QA/QC"), data validation, and chain of custody procedures. Respondent shall ensure that the 
laboratory uscd to perform the analyses participates in a QNQC program that complies with the 
appmpria tc EPA guidance. Respondent sha ll follow, as appropriatc, "Quality Assurance/Quali ty 
l\mlro! Guidance for Renioval Activities: Sampling QA/QC Plan and Data Validation 
Proc(.:durcs·· (OSWER Directive No. 9360.4-01. April I, 1990), as guidance for QNQC and 
s<lInp ling. Respondent shall only use laboratories that have a documented Quality System that 
complies with ANSI/ASQC E-4 1994, "Specifications and Guidelines for Quality Systems for 
Environmcntal Data Collection and Envi ronmental Technology Programs" (American National 
Standard, January 5,1995), and "EPA Requirements for Quality Management Plans (QNR-2)"' 
(EPN240/B-0I/002, March 2001; Reissued May 2006), or equivalent documentation as 
determined by EPA. EPA may consider laboratories accredited under the National 
I:nvironmental Laboratory Accredi tation Program ("NELAP") as meeting the Quality System 
requirements. Upon EPA's request, Respondent shall provide to EPA the QNQC procedures 
rolkmcd by all sampling teams and laboratories performing data collection and/or analysis. 

b. Upon EPA's request. Respondent shall have such a laboratory analyze smnples 
submitted by EPA for QA monitoring. Respondent shall verbally notify EPA and the State at 
least live (5) days prior to conducting sign ificant field events as described in the SOW, RifFS 
Work Plan. and QAPPs. At EPA's verbal or wri tten request, or the request of EPA's oversight 
assistant, Respondent shall allow split or duplicate samples to Ix! taken by EPA (and its 
authorized representatives) or the State of any samples collccted in implementing this Order. All 
split samples of Respondent shall be analyzed by the methods identified in the QAPPs; provided 
that EPA's portion of the split may be analyzed pursuant to an alternate EPA-approved QAPP. 
I: PA shall have the right to take any additional samples that EPA deems necessary. 

c. All results of sampl ing, tests, modeling. or other data (including raw data) 
gCllcnlwd by Respondent, or on Respondent's behalf, during the period that this Order is 
effective, shall be submitted to EPA in the next monthly progress report as described in 
Paragraph 30. 
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~ 1. Access to Information. 

a. Respondent shall provide to EP t\ and DEQ, upon request, copies of all records, 
reports. documents. and other information (including records, reports, documents, and other 
information in electronic fo rm) (hereinafter referred to as " Records") within its possession or 
control or that of its contractors or agents relating to activities at the Site or to the 
implementation of this Order, including, but not limited to, sampling, analysis, chain of custody 
records. manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or 
other documents or infonnaLion related to the Work. Respondent shall also make availab le LO 
EPA Hnd DEQ, for purposes of investigation, information gathering, or testimony, its employees, 
agents, or representatives with knowledge or relevant facts concerning the perfonnance oflile 
Work. 

b. Respondent may assert business confidentiality claims covering part or all of 
the Records submitted to EPA and DEQ under this Order to the extent pemlitted by and in 
accordance with Section 104(e)(7) ofCERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F. R. § 
2.103(b). Records determ ined to be confidential by EPA will be afforded the protection 
speci lied in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies Records 
when they are submitted to EPA and DEQ, or if EPA has notified Respondcnt that the Records 
arc not confident ial under the standards of Section 104(e)(7) of CERCLA or 40 C.F .R. Part 2, 
Subpart B, the public may be given access to such Records without further notice to Respondent. 
Respondcnt shall segregate and clearly identi fy all Records submitted under this Ordcr for which 
Respondent assert business confidentiality claims. 

c. Respondent may assert that certain Records are priv ileged under the atto rney­
client privilege or any other privilege recognized by federal law. If Respondent asserts such a 
privikgc in lieu of providing Records, it shall provide EPA and DEQ with the following: (i) the 
title orthe Record; (ii) the date of the Record; (iii ) the name, title, affiliation (e.g., company or 
finn) , and address of the author of the Record; (iv) the name and title of each add ressee and 
recipient; (v) a description orthe contents oflhe Record; and (vi) the privilege asserted by 
Respondent. Ifa claim of privilege applies only to a portion ora Record, the Record 511311 be 
provided to EPA in redacted fonn to mask the privilegcd port ion only. Respondent sha ll retain 
all Records that it claims to be privileged until EPA has had a reasonable opportunity to 
challenge the privilege cla im and any sueh challenge has been resolvcd in Respondent's favor. 

d. No Records created or generated pursuant to the requi remcnts of this Order 
-;hall be Vo,'ithheld on the grounds thatlhey are privileged or confidential. 

c. No claim of confidentiality shall be made with respect to any data, including, 
but not limited to, all sampling, analytical , monitoring. hyd rogeologic, sc ientific, ehcmical, or 
engineeri ng data, or any other documents or infonnation evidencing conditions at or around the 
Site. 
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XII. srm ACCESS AND INSTIT UTIONA L CONTROLS 

42. If the Site, or any other property where access is needed to implement thi s Order, is 
owned or controlled by Respondent, Respondent sha ll , commencing on the Effective Date, 
provide EPA and DEQ, and their representatives, inc luding contractors, with access at all 
reasonable times to the Site, or such other property, for the purpose of conducting any activity 
rdated to this Order. These individuals shall be pennittcd to move freely at the Site and 
appropriate ofr·Sitc areas in order to conduct actions that EPA dCICmlines to be necessary. 

43. Where any act ion under this Order is 10 be performed in areas owned by or in 
possession of someone other than Respondent, Respondent shall use its best efforts to obtain all 
necessary access agreements within thirty (30) days after the Effective Date, or as otherwise 
specified in writing by the EPA RPM. Any such access agreement shall provide reasonable 
uccess lor Respondent and its representat ives, including contractors, for the purpose of 
conducting any activity related to this Order, and for EPA, DEQ. and their representatives to 
move freely at the Si te in order to conduct act ions that EPA detennines to be necessary. 
Rl.!spondent shall immediately notify EPA if aner using its best efforts it is unable to obtain such 
agreements. For purposes of this Paragraph, "best efforts" includes the payment of reasonable 
sums of money in consideration of access. Respondent shall describe in writing its efforts, 
induding the dates. thereof. to timely obtain access. EPA may then assist Respondent in gaining 
access. to the extent necessary to effectuate the actions described herein, using such means as 
EPA deems appropriate. EPA reserves the right to seck payment from Respondent for all costs, 
including cost of attorneys' time, incurred by the United States in obtaining such access. 

44. Notwithstanding any provision of this Ordcr, EPA and DEQ retain all of their access 
authorities and rights, as well as all of their rights to require land/resource use restrictions, 
including enforccment authorities related thereto, under CERCLA, RCRA, and any other 
applicable statutes or regulations. 

XIII . IU;COnll RETENTION 

45. During the pendency of this Order and for a mi ni mum of 10 years after 
C{lml111.!l1cemcnt of construction of any remedial action, Respondent shall preserve and retain al l 
non-identical copies of Records ( including Records in electronic fonn) now in its possess ion or 
control or that come into its possession or control that relate in any manner to the liability of any 
person under CERCLA with respect to the Sile. Respondent must also retain, and instruct its 
contractors and agents to preserve, for the same period of time specified above, all non-identical 
copies of the last draft or final version of any Records (including Records in electronic fornl) 
now in its possession or control or that come into its possession or control that relate in any 
mannl!r to the performance of the Work, provided. however, that Respondent (and its contractor 
and agents) must retain, in add it ion, copies o f a ll data generated during perfonnance of the Work 
and nut contained in the aforementioned Records to be retained. Each of the above record 
n.'tcntion requirements shall apply regardless of allY corporate retention policy to the contrary. 
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46. At tho conclusion of this document retention period, Respondent shall notify EPA 
and DEQ at least 90 days prior to the destruction of any such Records, and, upon request by EP A 
or DEQ, Respondent shall del iver any such Records to EPA or DEQ. Respondent may assert that 
(';crtain Records are privileged under the attorney-client privilege or any other privi lege 
rt:cognized by federal law. If Respondent asserts such a privilege, it shall provide EPA or DEQ 
with the following: (a) the title of the Record ; (b) the date of the Record; (c) the name, title, 
afliliation (e .g. company or fi rm) of the author of the Record; (d) the name and tit le of each 
addressee and recip ien t; (c) a description of the subject of the Record; and (1) the privilege 
asserted by Respondent. If a claim of privilege applies only to a portion of a Record, the Record 
shall be provided to EPA in redacted form to mask the privileged portion only. Respondent shall 
retain all Records that it claims to be privileged until EPA has had a reasonable opportunity to 
challenge the privilege claim and any such challenge has been resolved in Respondent's favor. 
Ilowcver, no Records created or generated pursuant to the requirements of this Order shall be 
withhdd on the grounds that they are privileged or confidential. 

47. Within thirty (3) days after the Effective Date, Respondent shall submit a written 
certilicat ion to EPA's RPM that, to the best of its knowledge and belief, after thorough inquiry , it 
has not altered, mutilated. discarded. destroyed, or otherwise disposed of any Records (other than 
identical copies) re lating to its potent ial liability regarding the Sile since the earlier of 
no tification of potential liability by EPA or the filing of suit against it regarding the Site and that 
it has fully complied with any and all EPA or State requests for information regarding the Site 
pursuant to Sections 104(0) and I 22(e) ofCERCLA, 42 U.S.C. §§ 9604(0) and 9622(0), and 
Section 3007 of RCRA, 42 U.S.c. § 6927, or Slate law. 

XIV. CO MPLI ANCE WITH OT HER LAWS 

48. Respondent shall comply with all applicable state, federal and local laws and 
regulat ions when performing the Rl/FS. No local, state, or federal permit shall be required for 
any portion of any act ion conductcd ent irely on-site ( i. e., within the areal extent of contamination 
or in very close proximity to the contamination and necessary for implementation of the Work), 
including studies, if the action is se lected and carri ed out in compliance with Sect ion 121 of 
CERCLA. 42 U.S.c. § 962 1. Where any port ion of the Work that is not on-site requires a 
federal. state, or local government permit or approval, Respondent sha ll submit timely and 
complete app lications and take all other actions necessary to obtain and to comply with all such 
permits or approvals. This Order is not, and sha ll not be construed to be, a pennit issued 
pursuant to any federal or state statute or regulat ion. 

XV. EME RGENCV I~ ESPONSE AND NOTIFICA TlON OF RELEASES 

49. In the event of any action or occurrence during perfonnancc of the Work that causes 
or threatens a release of allY Waste Material from the Site that constitutes an emergency situat ion 
o r may present an immediate threat to public health or welfare or the envi ronment, Respondent 
shall immediately take all appropriate action. Rcspondent shall take these actions in accordance 
with all applicable provisions of this Order, including, but not limited to, the Health and Safety 

25 



Plan, in order to prevent, abate, or minimize any such release or threat of release or 
endangerment caused or threatened by the release. Respondent shall also immediately notify the 
EPA RPM or, in the event of his/her unavailability, the Regional Duty Officer, Emergency 
Response Unit, EPA Region 8, at (303) 293-1788, and the National Response Center at (800) 
424-8802 (for hazardous substances releases only), of the incident or Site conditions. 
Respondent shall also promptly notify the State Project Officer. In the event that Respondent 
fails 10 take appropriate response action as required by this Paragraph, and EPA takes such action 
inst~ad, Respondent shall reimburse EPA all costs of the response action not inconsistent with 
the Nep pursuant to Section XVI (Payment of Response Costs). 

50. Respondent shall submit a wrinen report to EPA, with a copy to DEQ, within 7 days 
alier each release, setting forth the events that occurred and the measures taken or to be taken to 
mitigate any release or threat of release or endangennent caused or threatened by the release and 
to prevent the reoccurrence of such a release or threat of release. This reporting requirement is in 
addition to, and not in lieu of, reporting under Section 1 03{c) ofCERCLA, 42 U.S.c. § 9603{c), 
and Section 304 of the Emergency Planning and Community Right-To-Know Act of 1986, 42 
U.S.C. § 11004, et seq., or any state or local reporting requirements. 

XVI. PAYM ENT OF RESPONSE COSTS 

5 I. Upon EPA's written demand, Respondent shall pay EPA all Response Costs incurred 
or to be incurred in connection with this Order. On a periodic basis, EPA will send Respondent 
an accounting of all Response Costs incurred by the United States with respect to this Order that 
consists of an EPA Regionally-prepared cost summary, which includes direct and indirect costs 
incurred by EPA. its contractors, and the Department of Justice. 

52. Respondent shall make all payments within 30 days after receipt of each written 
demand requiring payment. Payment shall be made to EPA by Fedwire Electronic Funds 
TranslCr (," EFT") to: 

Federal Reserve Bank of New York 
ABA ~ 02 1030004 
Account ~ 680 10727 
SWIFT address ~ FRNYUS33 
33 Liberty Street 
New York NY 10045 
Field Tag 4200 of the Fedwire message should read "0 68010727 Environmental 
Protection Agency" 

and shall reference Site/Spill ID Num ber #08- 19 and the EPA docket number for thi s action. 

PaY!l1l:llt by Respondent may also be made to EPA by ACII or by online payment: 
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For AC I-I payment: 

Paym\!nt by Respondent shall be made to EPA by Automated Clearinghouse ("ACH") to: 

US Treasury REX I Cashlink ACII Receiver 
PNC Bank / Rem ittance Express 
ABA: 051036706 
Account Number: 310006, Environmental Protection Agency 
CTX romlat Transaction Code 22 - checking 

Physical location of US Treasury facility: 
5700 Riverteeh Court 
Riverdale MD 20737 

and shall reference Site/Spill ID Number #08- 19 and the EPA docket number for this action. 

For online payment: 

Payment by Respondent shall be made to EPA at hnps:llwww.pay.gov to the U.S. EPA account 
in accordance with instructions to be provided to Respo ndent by EPA. 

and 

53. At the lime of payment, Respondent shall send notice that payment has been made to: 

Enforcement Specialist - ACM Smelter and Refincry Silc 
U.S. EPA Region 8, Montana Omee (SMa) 
Federal Building 
lOWest 151h Street. Sui te 3200 
Ilelena. MT 59626 

u.S. Environmental Protection Agency, Region 8 
Martha Walker, FMO (8TMS-FMP) 
1595 Wynkoop Street 
Denver, CO 80202-1129 

l.lnd to the EPA Cincinnati Finance Officc by email at acctsreceivable.cinwd@epa.gov.orby mail 
to: 

Dana Sherrer, NWD 
EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, Ohio 45268 
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Such noticl.!s shall reference Site/Spill ID Number #08-19 and EPA docket number for this 
action. 

54. In the event that the payments for Response Costs are not made within 30 days after 
Rl.:spondent 's receipt of a written demand requi ring payment, Respondent shall pay Interest on 
the unpaid balance. The Interest on Response Costs shall begin 10 accrue on the date of the 
wriHen demand and shall continue to accrue until the date ofpaymen1. Payments of Interest 
made under this Paragraph shall be in addition to such other remedies or sanctions available to 
the United States by virtue of Respondent's fa ilure to make timely payments under this Section. 
Respondent shall make all payments required by thi s Paragraph in the manner described in 
Paragraphs 52 and 53. 

XVII. ENFORCEMENTIWORK TAKEOVER 

55. Any willful violation, or failure or refusal to comply with any provision of this Order 
may subject Respondent to civil penalties of up to $37,500 per violation per day. as provided in 
Section 106(b)(I) ofCERCLA, 42 U.S.C. § 9606(b)(l), and the Civil Monetary Penalty Inflation 
Adjustment Rule, 69 Fed. Reg. 7121,40 C.F. R. Part 19.4. EPA may carry out the required 
actions unilaterally, pursuan t to Section 104 of CERCLA, 42 U.S.c. § 9604, andlor may seck 
judicial enfo rcement of this Order pursuant to Section 106 ofCERCLA, 42 U.S.C. § 9606. In 
the event EPA takes over performance of the Work pursuant to this provision, EPA shall have 
Ihe right to immediately access any and all perfonnance guarantee mechanisms provided 
pursuant to Section XXI (Performance Guarantee) of this Order. Respondent may also be subject 
to punitivc damages in an amOllnt up to three times the amount of any costs incurred by the 
United States as a result of such failure to comply, as provided in Section 107(c)(3) ofCERCLA. 
42 U.s.c. § 9607(e)(3). 

XVIII. R ESERVATI ONS OF RIG HTS BY EPA 

56. Nothing herein shall limit the power and authority of EPA or the United States to 
wkc. direct. or order all actions necessary to protect public health, welfare, or the environment or 
to prevent. abate, or minimize an actual or threatened release of ha7.ardous substances, pollutants. 
or contaminants. or hazardous or solid waste on, at, or from the Si lC. Further, nothing herein 
shall prevent EPA from seeking legal or equitable relief to enforce the terms of this Ordcr, from 
taking other legal or equitable action as it deems appropriate and necessary, or from requiring 
Respondent in the future to perfoml additional activities pursuant to CERCLA or any other 
applicable law. EPA reserves the right to bring an action against Respondent under Section 107 
ofCERCLA. 42 U.S.C.§ 9607, for recovery orany response costs incurred by thc United States 
related to this Order or the Site and not paid by Respondent. 

XIX. OTHER CLAIMS 

57. By issuance of this Order, the Un ited States and EPA assume no liability for injuries 
or damages to persons or property result ing from any acts or omissions of Respondent. The 
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Unikd States or EPA shall not be deemed a party to any con tract entered into by Respondent or 
its d irectors, officers, employees, agents, successors, representati ves, assigns, contractors, or 
consultants in carrying out actions pursuant to thi s Order. 

58. Nothing in this Order constitutes a satisfaction of or release from any claim or cause 
uf action against Respondent or any pcrson not a party to this Order, for any liability such person 
may have under CERCLA, other statutes, or common law, including but not limited 10 any 
claims orthe United States under Sections 106 and 107 orCERCLA, 42 USc. §§ 9606 and 
9607. 

59. Nothing in this Order shall be deemed to constitute preauthorization of a claim 
within the meaning or Section III orCERCLA, 42 U.S.c. § 9611, or 40 C.F.R. § 300.700(d) . . 

60. No action or decision by EPA pursuant to thi s Order shall give rise to any right to 
judicial review. except as set forth in Section 113{h) ofCERCLA, 42 U.S.c. § 9613(h). 

XX. INSURANCE 

61. At least 7 days prio r to commencing any Work on-site under this Order, Respondent 
shall secure, and shall maintain for the duration or this Order, commercial general liability 
insurance with limits or $1 ,000,000 million dol lars, for anyone occurrence, and automobile 
insurancc with limits of $1 ,000,000 million dollars, combined single limit , naming EPA as an 
additional insured with respect 10 all liability arising out o f the activities perfonned by or on 
behalf of Respondent pursuant to this Order. Within the same time period, Respondent shall 
provide EP J\ with certificates of such insurance and a copy of each insurance policy. 
Respondent shall submit such certificate and copies of policies each year on the anni versary of 
the Effective Date. In addition, for the duration of the Order, Respondent shall satisfy, or shall 
ensure that its contractors or subcontractors satisfy, all applicable laws and regulations regarding 
the provision of worker's compensation insurance for all persons performing Work on behal f of 
Respondent in furtherance of this Order. I I' Respondent demonstrates by evidence satisfactory to · 
EPA that any contractor or subcon tractor maintains insurance equivalent to that described above, 
or insurance covering some or all of the same risks but in an equal or lesser amount, then 
Respondent need provide only that portion of the insurance described above which is not 
maintained by such contractor or subcontractor. 

XX I. PERFORMANCE GUARANTEE 

62. In order to ensure the full and final completion of the Work, Respondent shall 
~stablish and maintain a perfo rmance guarantee, initially in the amount of$I,OOO,OOO 
(hereinafter "Estimated Cost of the Work") , for the benefit of EPA. The performance guarantee , 
which must be satisfactory in form and substance to EPA and written in substantial compliance 
with the wording specified in 40 C.F.R. Part 264.151. shall be in the form of one or more of the 
following mechanisms {provided that, if Respondent intends to use muhiple mechanisms, such 
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multiple mechanisms shall be limited to surety bonds, lelters of credit, trust funds, and insurance 
polici~s): 

a. A surety bond unconditionally guaranteeing payment for the Work that is 
issul.:d by a surety company among those listed as acceptable sureties on federal bonds as set 
tarth in Circular 570 of the U.S. Department of the Treasury; 

b. An irrevocable letter of credit , payable to or at the direction of EPA, Ihat is 
issued by an entity which has the authority to issue letters of credit and whose letter-of-credit 
opcrations arc regulated and examined by a federal or state agency; 

c. A trust fund established for the benefit of EPA that is administered by a trustee 
which has the authority to act as a trustee and whose trust operations are regulated and examined 
by a Il:deral or Slate agency; 

d. A demonstration by Respondent that Respondent meets the financial test 
cri teria 0[40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work (plus the 
amount(s) oLmy other federa l or state environmental obligations financially assured through the 
lise of a financial test or guarantee), provided that all other requirements of 40 C.F.R. § 
264.143(1) are satisfied; or 

e. A written guarantee to fund or perform the Work executed in favor of EPA by 
one or more o f' the following: (1) a direct or indirect parent company of Respondent, or (2) a 
comp.my that has a "substantial business relationship" (as defined in 40 C.F.R. § 264.141 (h)) 
with Rl.:spondcnt: provided however. that any company providing such a guarantee must 
demonstrate to the satisfaction of EPA that it satisfies the financial test and reporting 
n.'qllirements for owners and operators set forth in subparagraphs ( I) through (8) of 40 C.r-.R. § 
264.143(1) with rcspect to the Estimated Cost of the Work (plus the amount(s) of any other 
f'cdcwl or state environmental obligations financially assured through the use of a fi nancial test or 
guarantee) that it proposes to guarantee hereunder. 

63. Within ninety (90) days after the Effect ive Date, Respondent shall submit a ll 
~xccllted and/or otherwise finalized instruments or other documents required, in a foml 
substantially identical to the documents attached hereto as Appendix D, to: 

Daniela Golden 
Financial Assurance Spccialist 
Mail Code: 8ENF-RC 
U.S. Environmental Protection Agency, Region 8 
1595 Wynkoop Street 
Denver, CO 80202-11 29 

64. J f Respondent provides a perfonnancc guarantee for completion of the Work by 
means of' a demonstration or guarantee pursuant to Paragraph 62.d or 62.e, Respondent shall also 
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comply wi th the other relevant requirements of 40 C.F.R. § 264.143(1), relating to these 
mechanisms unless othenvise provided in this Order, including but not limited to: (a) the initial 
submiss ion of required financial reports and statements from the relevant entity's chief financial 
officer and independem cert ified public accountant. If other federal or state environmental 
ob ligations arc financially assured through the same demonstration or guarantee, Respondent 
shall also include as part of the initial submission documentation regarding any such 
demonstrations or guarantees; (b) the annual re-submission of such reports and statements within 
90 days after the close of each such entity's fi scal year; and (c) the prompt notifi cation of EPA 
aller I!ach sllch entity detennines that it no longer satisfies the financial test requirements set 
rorth at 40 C.F. R. § 264. 143(1)(1) and in any cvent within 90 days afterthe close of any fi scal 
) l!i1r in which such entity no longer sat isfies such financial test requirements. For purposes of the 
pl.!rlormance guarantee mechanisms speci fied in thi s Section, references in 40 C.F.R. Part 264, 
Subpart 1-1 , to "closure," "post-closure," and "plugging and abandonment" shall bc deemed to 
include the Work; the terms "currcnt closure cost estimate," "current post-closure cost estimate," 
and "current plugging and abandonment cost estimate" shall be deemed to include the Estimated 
Cost of the Work; the ternlS "owner" and :'operalor" shall be deemed to refer to Respondent in 
obtaining a guarantee or making a demonstration under Paragraph 62.d or 62.e; and the terms 
"facility" and "hazardous waste facility" shall be deemed to include the Railroad Corridor. 

65 . Respondent shall diligently monitor the adequacy of the performance guarantee. In 
the I!wnt that EP I\. determines or Respondent becomes aware of information indicat ing that a 
p\,;r!ormance guarantee provided pursuant to this Section is inadequate or otherwise no longer 
sat islies the requircments set forth in this Scction. whether due to an increase in the estimated 
cost of completing the Work or lor any other reason, Respondent shall promptly notify EPI\. of 
the inadequacy and, wi thin 30 days after providing to or receiving such notice from EPA, obtain 
and present to EPA for approval a proposal for a revised or alternative form of pcrfonnance 
guarantee that sati sfies all requirements set forth in this Section. 

66. EP I\. 's takeover of the perfonnance of the Work pursuant to Paragraph 55 sha ll 
t rigger EP I\. 's right to receive the benefit of any pcrformance guarantee(s) provided pursuant to 
Paragraph 62. and at such time EPA shall have immcdiate access to resources guaranteed under 
any sllch pcrlonnance guarantee(s), whether in cash or in kind, as needed to continue and 
(,;omplcte the Work assumed by EPA. EPA reserves the right to bring an action against 
Respondent under Secti on 107 ofCERCLA for recovery of any costs incurred as a result of 
takeover oCthe Work that arc not paid for or reimbursed by the performance guarantee. In 
Hddit ion, if at any time EPA is notified by the issllcr o f a perfonnance guarantee that such issuer 
intcnds to cancel the pcrfonnance guarantce mechanism it has issued, then, unless the 
Respondent provides a subst itute performance guarantee mechanism in accordance with this 
Section no later than 30 days prior to the impcnding cancellation date, EPA shall be cntitled (as 
\)1' and after the date that is 30 days prior to the impending cancellation) to draw fully on the 
{'unds guaranteed under the then-existing performance guarantee. 

67. Respondent shall not reduce the amoun t of, or change the fonn or tenns of~ the 
pi.:r!ormancc guarantee until Respondent receivcs written approval [rol11 EPA to do so. 
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Respondent may pet ition EPA in writing to request such reductions or changes on any 
anniversary of the EOective Date, or at any other time agreed to by the Parties. Any such petition 
shalt include the estimated cost of the remaining Work and the basis upon which such cost was 
calculated, and , for proposed changes to the fo rm or terms of the performance guarantee, the 
proposed revision(s) to the fonn or terms of the performance guarantcc. I f EPA notifies 
Respondent that it has approved the requested reduction or change, Respondent may reduce or 
otherwise change the perfonnance guarantee within 30 days of receipt of EPA's written decision 
and shall submit all documents evidencing such reduction or change to EPA in accordance with 
Paragraph 63. 

68. Respondent shall not release, cancel , or discontinue any performance guarantee 
provided pursuant to this Section until (a) Respondent receives written notice from EPA in 
accordance with Paragraph 74 that the Work has been fully and fina lly completed in accordance 
\vith the terms of this Order, or (b) EPA otherwise notifies Respondent in writi ng that it may 
release, cancel. or discontinue the perfonnance guarantce(s) provided pursuant to this Section. 

XXII. MODIFI CATION 

69. The EPA RPM may make modifications to any plan or schedule or SOW in writing 
or by oral direction. Any oral modification will be memorialized in writ ing by EPA within ten 
(10) days. but shall have as its effective date the date of the EPA RPM's oral direction. Any 
other requirements ol'this Order may be modified in writing by signature of the appropriate 
delegated EPA Region 8 officials, as determined by EPA 

70. If Respondent seeks pennission to deviate from any approved Work Plan or schedule 
or SOW. Respondent's Project Coordinator shall timely submit a written request to EPA for 
approval outlining the proposed modification and its basis. Respondent may not proceed with 
the requested deviation until receiving approval from the EPA RPM pursuant to Paragraph 69. 

71. No infonnal advice, guidance, suggestion, or comment by the EPA RPM or other 
EPA representatives regarding reports, plans, specifications, schedules, or any other writing 
submitted by Respondent shall relieve Respondent of its obligation to obtain any fonnal approval 
rt!quired by this Order, or to comply with all requirements of thi s Order, unless it is formally 
modi fied. 

XXIII. DEI YIN I' ERFORMANCE 

72. Any de lay in performance of this Order that. in EPA'sjudgment, is not properly 
justi/icd by R.espondent under the terms of the following Paragraph shall be considered a 
violation of this Order. Any delay in performance of this Order shall not affect Respondent 's 
obl igat ions to fully perform all obligations under the temlS and conditions of this Order. 

73. Respondent shall noti fY EPA of any delay or anticipated delay in performing any 
n.:qui rt!mcnt of this Order. Such notification shall be made by telephone to the EPA RPM within 
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forty-t.:ight hours after Respondent first knew or should have known that a delay might occur. 
Respondent shall adopt all reasonable measures to avoid or minimize any such delay. Within 
fivc business days after not ify ing EPA by telephone, Respondent shall provide to EPA written 
notification fully describing the natu re of the delay, the anticipated duration of the delay, any 
justification for the delay, all actions taken or to be taken to prevent or mitigate the delay or the 
cncet of the delay. a schedule fo r implementation of any measures to be taken to mitigate the 
~tTect of the delay, and any reason why Respondent should not be held strictly accountable for 
I~!iling to comply with any relevant requirements of this Order. Increased costs or expenses 
assoc iated with implementation of the activities ca ll ed for in this Order is not ajustification for 
any delay in performance. 

XXIV. NOTICE OF COM PL ETION OF WORK 

74. When EPA detenll ines that all Work has been fully perfonned in accordance with 
this Order. with the exception orallY continuing obligations required by this Order, including 
payml!nt of Response Costs and Reco rd Retent ion, EPA will provide written notice to 

Respondent. If EPA determines that any Work has not been completed in accordance with this 
Ordt.:r, EPA will notify Respondenl, provide a list of the deficiencies, and require that 
Respondent modify the RIfFS Work Plan, if appropriate, in order to correct such deficiencies 
within thirty (30) days after receipt of the EPA not ice. The modified RifFS Work Plan sha ll 
include a schedule for correcting such deficiencies. Within fifteen (15) days after rece ipt of 
written approval of the modified Work Plan. Respondent shall implement the modified and 
~lppJ'Oved Work Plan and shall submit a modified Final Report in accordance with the EPA 
noti(.:c. Failure by Respondent to implement the approved modified RIfFS Work Plan shall be a 
violation of thi s Order. 

XXV. ADMINISTRATlVI<: RECORD 

75. EPA has established an Administrat ive Record that contains the documents thal fonn 
the basis for the issuance of this Order. The Administrative Record is located at EPA's Montana 
omcc. Federal Building, lOWest 15th Street, Sui te 3200, Helena, MT 59626 and is available for 
inspcl:t ion during normal business hours. Site documents are avai lable for inspection at EPA's 
Montana Onicc and at the EPA Denver Ol1ices, Superfund Records Center, EPA Region 8, 1595 
Wynkoop Street, Denver, Colorado 80202. To review the Administrative Record , please contact 
Lori I lallauer. at (406) 457-5046, to make an appointment. 

76. EPA will determine the contents of the administrative record file for selection of the 
remedial action. Respondent shall submit to EPA documents deve loped during the course of the 
RifFS upon which selection of the response action may be based. Upon request of EPA, 
Respondent shall provide copies of plans, task memoranda for fu rther action, quality assurance 
memoranda and audits, raw data, field notes, laboratory analytical reports, and other reports . 
Upon request of EPA, Respondent shall additiona ll y submit any previous studies conducted 
under state, local, or other federal authorities relating to selection of the response action, and all 
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communications between Respondent and state, local, or other federal authorities concerning 
selection of the response action. 

XXVI. OI' PORTUNITY TO CONFER 

77. Within five (5) days after Respondent's receipt of thi s Order, Respondent may 
rt;:qu\,!st a conference with EPA, to which EPA may invite DEQ, discuss this Order or any matter 
pCrlinl.:nt to this Order, including its app licabi li ty, the fac lUal find ings and the detcnninations 
upon which it is based, the appropriateness of any act ions Respondent is ordered to take, or any 
other relevant and material issues or cOnlentions that Respondent may have regarding th is Order. 
Any such conference shall be held within five (5) days after EPA's receipt of the request unless 
extended by written agreement of the Parties. The purpose and scope of the conference shall be 
limited to issues involving implementation of the Work required by this Order. 

78. Respondent may appear in person or by an anorney or other representative at the 
conference. Respondent may also submit written COmments or statements of position on any 
matter pertinent to this Order no later than the time of the conference or within two (2) days 
following the conference. or at least two (2) days prior to the EfTective Date if Respondent does 
not request a conference. This conference is not an evidentiary heari ng, does not constitute a 
proceeding to challenge th is Order, and does not give Respondent a right to seck rev iew of this 
Order. No official stenographic record of the conference will be made. Requests for a 
conference. must be by telephone to the EPA attorney cited below, at 303 312-6912, fo llowed by 
written confirmation mailed that day. to: 

James Stearns (8ENF·L) 
U.S. EPA Region 8 
1595 Wynkoop Street 
Denver. CO 80202- 1129 

Any other submittals under this Paragraph shall be directed to Mr. Stearns. 

XXVII. SEVERABILITY 

79. If a court issues an order that invalidates any provision of this Order or finds that 
Respondent has sufficient cause not to comply with one or more provisions of this Order, 
Respondent shall remain bound to comply with all provisions of this Order not invalidated or 
determined to be subject to a sufficient cause defense by the court 's order. 

XXVIII. EFFECTIVE DATE 

80. This Order shall be effective fourteen (14) days after the Order is signed by the 
Regional Administrator or his/her de legatee unless a conference is requested as provided herein. 
If a conference is requested, this Order shall be effective on the 4th day following the day of the 
conference unless modified in writing by EPA. 
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" is so ORDERED 

BY ~~~dJf 
Julie DalSo§liO 
Director 
Montana Office 
U.S. Environmental Protection Agency. Region 8 

DATE: 11);0( 
i ; 

BY: l~L~ !\ ?:Jt~ 
David Ostrander 
DireclOr 

DATE :~ 

Preparedness. Assessment, and Emergency Response Program 
Offil.:e of Ecosystems Protection and Remediation 
U.S. Environmental Protection Agency. Region 8 

EFFECTIVE DATE: __ f_i-_-_I_'-I_-_2_v_I/ __ 
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IN TilE MATI'ER OF: BNSF Rail way Company 

Railroad Corridor, Operable Unit 1 
ACM Smelter and Refinery S ite 
[locket No. CERCLA-08- 2012-0001 

The undersigned hereby certifies that the orig inal and one copy o f the attached 
UNILATERAL ADMINISTRATIV E ORDER FOR REMEDI A L INVESTIGATION! 
FEASI BILITY STUDY was hand-carried to the Regionaillcaring Clerk, EPA Region 8, 1595 
Wynkoop Street. Denver. Colorado, 80202, and that a true copy of the same was sent via 
Certifi ed Mail, Return Receipt Requested, to: 

BN SF Railway Company 
/\ ttn : David M. Smith 
M,mager, Enviromncntal Remediation 
825 Great Nort hcm I3lvd. , Suite 105 
Ilclcl1a, Mon tana 5960 I 

and 

John P. Ashworth 
Robl!fl B. Lowry 
Kell. Alterman & Runstcin, L.L.I>. 
520 S.W. Yamhill, Suite 600 
Portland, OR 97204-1329 

-(\.cIT" 30 2.0 t t 

Date ~ 
I'-~cL~al n l )1!v \ .vv,t<t"c 

~ dith M. McTernan 


